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Current Topics. 


Solicitors and Barristers. 

IN HIS ADDRESS at the annual general meeting of 
the Bar, the Attorney-General carefully explained the 
position with respect to proposed changes in the conditions 
under which solicitors can become barristers and vice versa. 
It appears that towards the end of last year some members 
of ‘the Law Society thought that the regulations enabling 
solicitors to transfer their membership to the other branch of 
the profession, and vice versa, were too rigid, and they asked 
the Bar Council if they would be prepared te discuss their 
suggestion. Committees have been appointed by both The 
Law Society and the Bar Council, but those committees have 
not yet met. Even when they do meet they will only consider 
suggestions as to minor alterations in the regulations. One 
thing is perfectly clear, there is no ground whatever for 
thinking that the amalgamation of the two branches of the 
legal profession will be discussed. 

Another piece of information that became public in the 
course of the Attorney-General’s speech was that the action 
of the Bar Council had a good deal to do with the rejection 
by the House of Lords of the clause in the Rating and Valuation 
Bill which gave solicitors general right of audience in quarter 
eessions in cases of rating appeals. Happily, the matter was 
eventually settled by a compromise, under which the right 
of audience was given to solicitors though only in cases in 
which the property was less than £100 in value. 


Divorce Developments. 


THE COMMENTs of Mr. Justice Hitt in Harnett v. Harnett, 
The Times, 26th inst.,on the law he administers ought not to pass 
unnoticed. The divorce was the stere type “divorce a la 
mode ”’ amongst couples in good social position, the evidence 
being the hotel bill sent by the husband to the wife. The 
variant was that the husband had informed his wife by letter cf 
his proposed course beforehand, and that letter, being disclosed 
by one side or the other, was before the court. Counsel for 


the wife, stating the facts fully, argued there was no collusion. 
Mr. Justice Hitt observed ‘‘ Quite right. Under the new law 
it is the easiest thing in the world for a husband and wife to 
arrange a divorce at the expense of the husband ; the new Act 
has greatly facilitated it, and I should think encouraged it. 
Many a man who would hesitate to be convicted of cruelty 
or desertion does not appear to mind committing an act of 
Some of them call it chivalry towards the wife.” 


adultery. 
“Since I am 


The husband's letter was then read by counsel : 
endeavouring to do what seems to me the fair and sporting 
thing . . .”’ and the judge interrupted : “‘ He does not use the 
word ‘ chivalry’; his phrase is * the fair and sporting thing.’ 
A fair and sporting thing to do is to commit adultery!” In 
effect the judge was pointing out that most of such divorces 
That very obvious fact has 


are virtually by mutual consent. 
It only 


for a long time needed authoritative statement. 
applies, of course, to those circles where the procedure is so 
thoroughly recognized as a means to an end that the husband 
does not lose caste in adopting it. In such circles divorce by 
mutual consent is a fait accompli. ‘The disturbing fact is that 
such circles are widening; for those without them, however, 
the Victorian law still prevails, and, for the very poor, assize 
divorces notwithstanding, divorce is almost inaccessible. 
The “ new law,” i.e., that abolishing the wife’s need to prove 
desertion or cruelty, has not originated the hotel bill divorce, 
which was well established when it was passed. It has, 
however, simplified and accelerated it by oby iating the need 
of the fictitious come-home-again letter, which the judge was 
supposed to believe, though no one in his senses would do so. 


The Name and Arms Clause. 

WHILE A person to whom even one substantial estate is 
devised by will cannot be called altogether unlucky, it must be 
conceded that the position of Mr, BERENS DOwDESWELL under 
the decision of Mr. Justice RusseLL, reported in The Times 
of Thursday, the 21st inst., is somewhat tantalizing. Starting 
life as Mr. BERENS. a testator, DowpESWELL, left him “The Pull 
> with a name and arms clause, the name to be 
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the last or only surname. With this condition the devisee 
complied, and to him, so complying, the testator Berens 
left him an estate at Sidcup with a similar condition in respect 
of his name and arms. Mr. Berens-DowpESWELL wished to 
enjoy both estates, a desire which can be understood without 
difficulty, and so followed the proceedings before the judge. 
Mr. Justice Russett held that a hyphenated or double 
surname (perhaps a distinction without a legal difference, 
see Re Llangattock, 1917, 33 T.L.R. 250), was like a tandem, 
in that one of the units must come first—and since both could 
not be last, the applicant would have to elect between the 
estates, In Re Eversley, 1900, 1 Ch. 96, the clause was less 
rigid, As to the arms, the testator BERENS was apparently 
not entitled to bear those he had assumed, though probably 
Mr. Berens-DowpEswELL might have obtained a grant of them. 
For good reasons he had not attempted to do so, and this 
differentiated the case from that of Re Croxon, 1004, 1 Ch. 252, 
and the Jove y Cecil Ca e, The Times, \\th June, 1898, 
referred to by Kekewicu, J., on p. 256, from which it appeared 
that the testator, Colonel Jotcey, had consulted a seal engraver 
as to his arms, and the latter had proceeded to confer on him 
the arms of the Lancashire family of Ince. The modern 
legal adviser would probably rather deprecate than suggest 
8 name and arms clause to a testator, but, if there is insistence 
on such a clause, the client should be warned that it may fail 
if he or some ancestor has not obtained a proper grant of arms. 
Furthermore, the above story may be cited to show the 
testator that he may place his devisee in an unwelcome 
dilemma. Mr. Justice RusseLL appears to have gone rather 
heyond Re Croxon, supra, in holding that “‘ assume’ means 


“assume by Royal licence.”’ 


Evidence of Bad Character of Accused. 


It 1s provided by s. 1 (ii) of the Criminal Evidence 
Act, 1898, that a person charged and called as a witness 
shall not be asked, and, if asked, shall not be required to 
answer, any question tending to show that he has committed 
or been convicted or charged with any other offence, or that 
1e 1s Of bad character, unless he has, inter alia, personally 
or by his advocate asked questions of the witnesses for the 


prosecution with a view to establish his own good character. 
There would appear, however, in some circumstances, to be 
a way of circumventing this provision, though the device 
must necessarily be confined within a narrow compass. 
Thus, in a case involving fraud or dishonesty, as for example, 
where the charge is for larceny, or receiving, the fact that 
there are previous convictions, say for such offences as assault, 
but not for any offence involving fraud or dishonesty, may not 
prevent the defence from spreading a spurious mantle of 
virtue, as it were, over the prisoner, by asking questions of 
witnesses for the prosecution, that there has been no previous 
charge involving fraud or dishonesty against the prisoner. 
Such a question, it would appear, cannot be regarded as a 
question with regard to the good character of the accused, 
thereby entitling the prosecution to give in evidence, or cross 
examine as to, the previous conviction of assault. It is 
arguable, however, as a matter of law, that such a question 
does, at any rate, impliedly refer to the good character of the 
accused, and that evidence of the previous conviction (i.e., 
for assault), would be admissible, but however that may be, as 
a matter of tactics, and also fairness towards the prisoner, 
evidence of such conviction, even if admissible, should not be 
adduced. We are aware, however, of no reputed authority 
on the point, 


Hot Coppers and the Law. 

THE MAN who threw a heated penny to a little girl “ wait,” 
and was fined £1 for assaulting her, appears to have received 
some benefit of the doubt in respect of his intention, otherwise 
the punishment might be deemed too light for the act. The 








case, however, illustrates the elasticity of our law. In one 
text-book reference is made to the definition of “ assault ”’ 
in Queensland Criminal Code, 1899, s. 245, as virtually 
embodying the notion of it according to our common law. 
The section extends to persons who “ apply force” to others 
without their consent, or when consent is obtained by fraud, 
and the term “ applies force” includes the case of applying 
heat, light, electrical force, gas, odour, or any other substance 
or thing whatever if applied in such a degree as to cause injury 
or personal discomfort. Under such a definition the applica- 
tion of heat to a coin, with the intention that it should be 
handled by a person who supposed that it was of ordinary 
temperature, would make the offence complete with battery 
after such handling. Inthe spacious days of QUEEN VICTORIA, 
however, either Italian organ-grinders and collectors for 
German bands in university towns were deemed outside the 
King’s peace in this respect, or perhaps knowledge of the 
temperature of the coins was imputed to them—no doubt 
with good reason, for the foreigner always won the game, and 
pocketed the stakes, perhaps after a preliminary scrape in the 
mud with his boot, without injury to himself. In a certain 
detective story a villain tried to kill someone in bed next door 
by intense X-rays through the wall. If the rays were 
generated by electricity this would also be an application 
within the definition. And no doubt on the reasoning of 
R. v. Huggins, 1730, 17 State Trials 309, anyone who set a 
dangerous animal on to another would be similarly guilty. 


An Actor’s Contract to Perform. 

Two points of interest are raised by the recent case of George 
Edwardes (Daly's T heatre ) Lid. v. Combe i. Times, 20th 
January, 1926. The first point concerns theatrical custom. 
As to this it has been already held in Clayton-Greene v. De 
Courville, 36 T.L.R. 790, that it is the custom of the theatrical 
profession, that, whenever an actor or actress is engaged for 
& part in a play at a West End Theatre in London, the engage- 
ment is for the run of the piece, and cannot be terminated on 
either side unless there is an express provision to that effect. 
Mr. Justice McCarpie in his judgment, however, stated that 
“it was common ground that the custom did not extend to 
the provinces or to touring companies.” This would appear 
to be contrary to the affidavit sworn by Sir Geratp Du 
Maurier in the Comber Case, from which it is to be implied 
that the above custom extends equally to the provinces and 
to the run of a play on tour. Where, of course, the agreement 
is to be construed as one for an indefinite period, the engage- 
ment, will, in the absence of any provision to the contrary, be 
determinable by fourteen days’ notice. 

The second point in the above case refers to the remedy by 
injunction. The court will not specifically enforce a contract 
for personal services for obvious reasons of convenience, 
since the court cannot be expected personally to supervise 
the performance of the contract. But sometimes the contract 
may be enforced indirectly by means of an injunction pre- 
venting the party who has broken his contract from entering 
into any similar engagement during such time as he was bound 
under the contract to give his services to the plaintiff. This 
principle was laid down in Lumley v. Wagner, but there is 
an important limitation thereto, viz.: that the court will not 
grant such an injunction unless there was a clear independent 
negative stipulation in the contract to that effect. But 
such a stipulation will not be implied from positive expressions, 
as for example “to give the whole of one’s time” (Whitwood 
Chemical Co. v. Hardman, 1891, 2 Ch. 416), since as LINDLEY, 
L.J., said in that case, ibid., at p. 420, Lumley v. Wagner 
is to be regarded “ rather as an anomaly to be followed in 
cases like it, but an anomaly which it would be dangerous to 
extend.” In Comber’s Case, it should be observed, there 
was in effect, such a negative stipulation, and the court 
accordingly granted an injunction, (ef. also Mortimer v. Becket 
1920, 1 Ch. 571). 





- 
) 
: 
, 








Jan. 30, 1926 


THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. 





[Vol. 70] 335 








Rent and Mortgage Interest 


(Restrictions) Act. 

DECONTROL OF PREMISES. 
THE first sub-section of s. 2 of the Act of 1923, which provides 
for the decontrol of dwelling-houses, to which the Act of 1920 
applied, if they come into the actual possession of the landlord, 
has been the subject recently of a number of judicial decisions 
which it may be useful to recall. The section is a somewhat 
complicated one, for it seeks to establish different rules as 
between landlord and tenants, and tenant and sub-tenant. 

In the first place, it provides generally that where a landlord 
of a house to which the 1920 Act applies, comes into possession 
of the whole of that house after 31st July, 1923, then from 
and after the date when the landlord so comes into possession, 
the 1920 Act ceases to apply to the house. 

The meaning of the word “landlord” in this connexion 
was discussed in Jenkinson v. Wright, 1924, 2 K.B. 645, in 
which case Darina, J., expressed the view that the holder 
of a long lease of which a substantial portion remained unexpired 
was for the purpose of this sub-section in the position of a 
landlord and not a tenant. 

It must not, however, be inferred from that case that a 
tenant of a short lease is not a landlord in relation to his 
sub-tenant within the meaning of this sub-section. Indeed, 
the first proviso would clearly suggest that he is. The tenant 
of a short lease, however, would also prima facie be a tenant 
within the meaning of the first proviso. 

It will be noted that the sub-section requires that the 
landlord should come into possession of the whole of the house 
in order to decontrol it. But the whole of the house need 
not be the whole of the building or structure, because by the 
1920 Act, s. 12 (8), “ any rooms in a dwelling-house subject 
to a separate letting . . . shall be treated as a part of a 
dwelling-house let as a separate dwelling,” and by s. 12 (2), #b., 
the Act applies to “a house or a part of a house let as a 
separate dwelling . . . and every such house or part of a 
house shall be deemed to be a dwelling-house to which this 
Act applies.” 

Two rooms, therefore, if let separately as a dwelling may 
be a dwelling-house for the purposes of the Acts, and a landlord 
who comes into possession of them may be said to come into 
possession of the whole of the dwelling-house within the 
meaning of the 1923 Act, s. 2 (1) 

This matter was discussed quite recently in the case of 
Dunbar v. Smith, 1926, W.N. 27, where BANkes and 
Scrutton, L.JJ., sitting as additional judges of the King’s 
3ench Division, held that the court below was wrong in 
holding that “‘ the Act of 1923, s. 2 (1), applied only when 
the whole structure, if it consisted of several floors separately 
let, had come into the possession of the landlord. When 
the section spoke of a dwelling-house to which the principal 
Act applies, that might be the whole house if it were let as 
a whole, or a part of it if that part were let separately.” 

By the first proviso, it is enacted that where part of a house, 
to which the 1920 Act applies, is lawfully sub-let, and the 
part so sub-let is also a house to which that Act applies, that 
Act shall not cease to apply to the part sub-let by reason of 
the tenant coming into possession of that part. In other 
words, the tenant is treated as landlord in relation to his sub- 
tenant, but if he (the tenant) enjoys the protection of the 1920 
Act in relation to his own landlord, he cannot decontrol part 
of his house by coming into possession of it as against his 
sub-tenants, if the sub-letting prior to his coming into 
possession was lawful. 

The meaning of this proviso was discussed in Catto v. Curry, 
1926, W.N. 31, and the court decided that the sub-section 
contemplated “ three different parties with an interest in the 
dwelling-house or part of it, namely, landlord, tenant and sub- 
tenant. ‘Tenant’ meant mesne tenant as distinct from 
landlord on the one hand and sub tenant onthe other.’ Talbot, 


J., added that the proviso had been enacted to prevent the 
injustice of control remaining between landlord and tenant, 
while the tenant was at liberty without restriction to impose 
what terms he liked on a sub-tenant. 

The proviso goes on te enact that if the landlord comes 
into possession of a part not so sub-let, the Act of 1920 shall 
cease to apply to that part, notwithstanding that a sub-tenant 
retains possession of another part by virtue of the principal 
Act. 

This might arise, forinstance, where the sub-letting prior tothe 
landlord (in the sense of the sub-tenant’s landlord) coming 
into possession was not a lawful sub-letting, or where a tenant 
and one sub-tenant gives up possession at the same time 
leaving a second sub-tenant in possession of one floor, 

There is a second proviso to the sub-section which prevents 
decontro] from occurring if the landlord comes into possession 
under an order for possession made after 3lst July, 1923, 
on the ground of non-payment of rent. : 

It is further to be noted that the word possession in this 
connexion is defined in s. 2 (3) of the Act of 1923, 
** Possession’ shail be construed as meaning ‘* actual 
possession,’ and a landlord shall not be deemed to have come 
into possession by reason only ofa change of tenancy made 
with his consent.”’ 

Kven with that further elucidation, cases of difficulty can 
arise as, for example, Hall v. Rogers, 1925, 69 Sou. J. 397, 
where the court held, that if a tenant abandons possession of 
premises to which the Acts apply and the landlord’s agent, 
after visiting the premises to see that all is in order, relets 
them at once to a new tenant, the landlord cannot be said to 
have come into actual possession. Such a change is merely 
a change of tenancy made with the landlord’s consent and the 
prenuses are not decontrolled. 








The Criminal Justice Act, 1925, 


(Continued from p. 315.) 


Part II.—JurispicTION AND PROCEDURE. 

Part If may conveniently be treated—although this is not 
the order adopted in the Act—by dealing, firstly, with the 
provisions touching certain miscellaneous matters ; secondly, 
the preliminary enquiries into charges of indictable offences 
before justices ; thirdly, summary jurisdiction ; and fourthly, 
quarter sessions. ; 

MISCELLANEOYS. 

Section 32 deals with the form of informations, complaints, 
summonses, warrants or other documents in all criminal 
proceedings before justices, and provides that, in such cases, 
technical terms should be avoided, and that all that is 
necessary is (a) a statement of the offence in ordimary language 
which need not give all the essential elements thereof, together 
with (b) sufficient part ulars. also in ordinary language, and 
(c) a reference, in the case of a statutory offence, to the section 
mentioning the offence. Another useful provision is contained 
in s. 34, whereby fiats, orders, and consents by the Attorney- 
General and other persons, for or to the institution of criminal 
proceedings shall be admissible as prima acie evidence without 
further proof. 

With regard to corporations, a corporation cannot be tried 
onindictment before a court of oyer and terminer or gaol delivery 
or quarter sessions, and the practice in such cases has been 
to remove the indictment by certiorart into the King’s Bench 
Division. Moreover, it has been held in R. v. Daily Mirror, 
1922, 2 K.B. 530, that inasmuch as a corporation is a notional 
entity. which cannot be committed to prison, it cannot be 
technically committed for trial. Section 33 of the Act, 
however. ‘would appear to alter the law in this respect, a 
corporation being placed on very much the same footing as 





an individual. Thus it would appear from s. 33 that a charge 
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of an indictable offence against a corporation may be investi- 
gated by an examining magistrate ; that, if the offence is one 
which in the case of an adult may be tried summarily, it may 
be so tried, if the corporation does not appear, or if it consents 
by its “representative ’’ to such trial (proviso (a)); that 
otherwise, if there is sufficient evidence, and whether or not 
the corporation appears, an order empowering the prosecutor 
to present a bill may be made, such an order being equivalent 
to a committal order ; and, conversely, that where the corpora- 
tion is charged with a summary offence, which an individual 
might claim to be tried by a jury, a claim to be so tried may 
be made by the corporation (s-s. 5) ; that statements made by 
the “ representative ’’—for the meaning of which see s-s. (6) 
on behalf of the corporation may be taken down in writing and 
signed by the justices, in the same manner as statements made 
by an accused person (s-s. (1) (b)). The “ representative ” 
for the purposes of s. 33 need not be appointed under the seal 
of the corporation, a statement in writing signed by a managing 
director or by a person having the management of the 
company’s affairs being sufficient for the purpose (s-s. 6). 
PRELIMINARY HEARING BEFORE JUSTICES. 

Power is given by s. 17 to the Lord Chancellor to make 
rules with respect to practice and procedure, subject to the 
express provisions of the Act. 

Section 12 deals with the manner of taking the depositions 
of the witnesses, the caution to be administered to the accused 
and the manner of taking down any statement made by him. 
Sub-section (6) provides that the statement shall be signed by 
the examining justices, and also by the prisoner if he so desires, 
and that it may be given in evidence without further proof 
at the trial, whether it was signed by the prisoner or not, 
unless it is shown that the examining justices did not, in fact, 
sign it. It should be observed, however, that where the charge 
is being investigated by more than one justice, the signature 
of one justice alone, whether in respect of a deposition or of 
the statement of the accused, will be regarded as sufficient 
(s-s. 7). 

With regard to the binding over of witnesses at the trial, 
it is provided by s. 13 that where it appears to the justice 
that the evidence given by any witness has been rendered 
unnecessary by reason of any admission made by the accused, 
or of the evidence being merely of a formal nature, the justices 
may bind over such witness to appear conditionally, upon 
notice given to him (in the manner directed by s. 13 (2),) 
and not otherwise. The accused, however, must be informed 
by the justices of his right to require the attendance of any 
such witness, who is conditionally bound over, and of the 
steps he must take in order to secure the attendance at the 
trial; and in such cases the deposition of the witness may 
be read and given in evidence at the trial if the witness does 
not appear, provided that due notice to attend at the trial 
has been given (para. (a), proviso (ii)). The deposition may 
also be given in evidence, where the witness is dead or insane, 
or too ill to travel, or kept out of the way by the accused, 
para. (a), but proof of other matters will be required, 1.e., of 
the fact that the deposition was signed by the justi e, para (c), 
and that the deposition was taken in the presence of the 
accused, who had by himself or his representative full oppor- 
tunity of cross-examining the witness, which latter fact 
may also be proved by a certificate signed by the justice, 
para. (b). [The provisions of s. 13 may usefully be compared 
with those of s. 17 of the Indictable Offences Act, 1848.] 

SUMMARY JURISDICTION OVER INDICTABLE OFFENCES. 

A court of summary jurisdiction has the power in certain 
cases to try indictable offences in a summary manner; the 
powers of such a court varying in this respect, according to 
the nature of the offence, and the age of the accused. As 
far as children, under fourteen, and young persons, between 
fourteen and sixteen, are concerned, the court has the power 
to try any indictable offences other than homicide, but the 
offences which the court has the power to try, in the case of 








adults are somewhat limited, an adult being a “ person 
who is, in the opinion of the Court. . . of the age of sixteen or 
upwards’ (s. 24 (4) ). 

The Second Schedule to the Act contains the indictable 
offences in respect of which an adult may be tried summarily, 
and s. 24 (1) and (2) deal with the conditions for the exercise 
of this power by the court of summary jurisdiction. Attention 
might usefully be drawn to provisos (a) and (6) of s. 24 (1). 
Proviso (a) makes the summary trial in any event conditional 
on the consent of the prosecutor being obtained, where 
the case affects the property or affairs of His Majesty or of 
a public body, and proviso (6) similarly requires the consent 
of the Director of Public Prosecutions in all cases in which 
the prosecution is being carried on by the Director. 

It would appear that an important alteration in the law 
is made by s. 25 of the Act, which gives the right of appeal 
to a person who has been convicted of any offence by a court 
of summary jurisdiction, notwithstanding that he has pleaded 
guilty or admitted the truth of the information. 

QUARTER SESSIONS. 

By s. 22 (1) Quarter Sessions are to be held at such times 
within the period of twenty-one days immediately preceding 
or following each of the quarter days in every year as the 
court of quarter sessions for the county or the justices of 
the county assembled at a special meeting shall direct. 

With regard to venue, s. 11 and s. 14 of the Act should be 
read together. According to s. 11 all proceedings against the 
accused may be taken in the place where he was apprehended 
or is in custody charged with the offence in question, or has 
appeared to the summons, irrespectively of the place where 
the offence in question has been committed. In case of 
hardship, the justices may either on their own initiative or on 
application made by the accused (an appeal lying to the High 
Court against the decision of the justices), discontinue the 
proceedings, so that they may be taken elsewhere (provisos 
(a) and (b); and by s. 14 (1) the examining justices may 
commit the accused for trial at some convenient assizes or 
quarter sessions, other than that at which the trial would have 
been ordinarily held in order to expedite the trial of the 
prisoner or to save expense. Like powers similarly subject 
to the question of hardship are given to quarter sessions and 
assizes to send an accused person committed there whose 
trial has either not been proceeded with or not been finally 
concluded, for trial at convenient sessions or 
assizes, as the case may be (s. 14 (2) ). 

The jurisdiction of quarter sessions, like that of petty 
sessions, is enlarged, and a list of the additional offences which 
will be able to be tried at quarter sessions will be found in the 
Ist Sched. to the Act. 

Power is given by s. 19 to dispense with a grand jury at 
quarter sessions, where all the prisoners, who have been 
committed for trial there, have pleaded guilty or admitted 
the truth of the charge ; and by s-s. (3) of that section power 
is given in such cases to add any further counts founded on 
facts or evidence disclosed in any examination or deposition 


some other 


of the accused. 

Section 15 (which applies equally to trials at assizes or 
quarter sessions) contains a useful provision enabling the 
trial of a criminal prosecution to be continued notwith- 
standing the death or illness of a juror. This provision, 
however, will only apply where written assent has been given 
by both the prosecution and the defence, provided the number 
of the jury is not reduced below ten. Otherwise, the only 
alternative would be in the event of the death or permanent 
incapacity of a juror, to have a re-trial by a fresh jury, or, in 
other cases, to adjourn the hearing. 

With regard to appeals, from quarter sessions, s. 20 deals 
with the conditions under which a case may be stated at the 
instance of either party by a court of quarter sessions, on any 
appeal heard by it against a conviction or sentence by a court 


of summary jurisdiction, If the court refuses to state a case, 
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application may be made to the High Court to compel it to 
do so (s-s. (4) ), but in any event a court of quarter sessions 
has no power to refuse to state a case when the application 
is made by or on behalf of the Attorney-General (s-s. (3) ). 
By virtue of s. 21 appeals from courts of summary jurisdic- 
tion may be entered for hearing at adjourned or intermediate 
It would also appear to be appropriate to deal 
here with the provisions of s. 16, which concerns appeals to 
the House of Lords from the Court of Criminal Appeal. 
\ pplication for a certificate to appeal to the House of Lords 
must be made to the Court of Criminal Appeal within seven 
days from the date of the decision; s-s. (1): 
where the Court of Criminal Appeal has quashed the conviction, 
provided the proset ution inform the court immediately 1iter 
their decision, that application is to be made to the Attorney 


sessions. 


and in cases 


(reneral for a certificate for leave to appeal, the court may 
order the prisoner to be le ft in custo ly or to be released only 
on bail (To be concluded.) 





The Interest of Landowners in Land 
Subject to Perpetual Rentcharges. 


WE note in an esteemed contemporary, an article, over a 
distinguished name, relating to the interest of a 
subject to a perpetual rentcharge. It is 
the rentcharge is annexed a right of re-entry either enabling 
the rentchargee to hold the land until his arrears are satisfied, 
or allowing him to retain the as of his 
The writer suggests that the interest, of the 
old law an estate upon condition 
* under the new legisla- 
tion, but is a * base or determinable fee,” and is thus 
equitable interest only. He further suggests that the owner 
is in the position of a tenant for life under the 8.L.A., 1925, 
and that a vesting deed is necessary to enable him to dea! 
with th where the rent is created after 1925, 
he is apparently at a loss for any to what 
And even where the rent 





landow ner 
supposed that to 


but no longer, land 
former estate. 
landowner, being under the 
merely, is not a “ fee simple absolute 
an 


legal estate: but, 
suggestion as 
becomes of the legal fee simple. 
is created befere 1925 there is in his opinion considerable 
difficulty in locating the legal fee simple after Ist January 
last. We think that the learned writer's fears are without 
sufficient foundation. 

It will be noted that L (1) of the L.P.A., 1925, defines 
the only legal estates capable of subsisting or being conveyed 
(A) An estate in fee simple absolute in 
sy s-s. (2), certain 


or created at law as: 
possession ; (B) A term of years absolute. 
additional interests and charges are allowed to subsist or be 
conveyed or created at law, and these are by s-s. (5) given the 
name of “ legal estates ’’ for the purposes of the Act. These 
additional legal estates include rentcharges and rights of 
entry annexed for any purpose to a legal rentcharge. 

Such rights of entry no longer subsist before being exercised 
us mere conditions in defeasance of the fee simple, but as 
legal estates,” for the purposes of the Act. It may be con 
ceeded that as the writer points out, such forfeiture rights on 
being actually exercised, would under the old law have become 
legal estates. 

It is true that the expression “fee simple absolute,” 
not expressly defined by the Acts. The expression “ term of 
years absolute,’ on the other hand, is defined, and includes 
a term subject to defeasance; notwithstanding the use of 
the word The expression ‘‘ fee simple absolute,” 
no doubt, prima facie, bears the same meaning as under 
the old law, but subject to any qualifications expressly or by 
necessary implication imposed by the Acts. Express qualifica- 
are imposed by the 


18 


** absolute.” 


tions, not already covered by s. 1, 
L.P.A., 1925, s. 7 (1), (2) under which certain defeasible fees 
are included in the term * fee simple absolute.”’ 

An implied qualification is imposed by s 1 (5) of the same 
Act, which provides that a “ legal estate ’’ may subsist con- 
in 


currently with or subject to any other “legal estate” 








} 





the same land in like manner as it could have done before 1926. 

It may be urged that it is begging the question to include 
a fee simple, subj ct to a right of entry, annexed to a legal 
rentcharge, as a “ legal estate’ for the purposes of s-s. (5), 
but the answer is that this is the obvious construction required 
to give effect to the plain intention of s. | For s-s. (2) (c) 
only speaks of a right of entry annexed to a rentcharge as 
one of the legal interests in or over land, (?.e., a derivative 
interest), not the exclusive interest exhausting, 
respects the fee simple, the entire legal estate. 

It isa necessary consequence of s-s. (2) that if the owner 


as as 


of a fee simple absolute In possession has carved out of his 
and rights of entry annexed to it for 
fee simple 


estate a rentcharge, 
any purpose, the estate left in him subsists as a “ 
absolute ’’ within s. 1 (1). ‘The phrase “in like manner,’ 
ete., does not qualify this result. The owner of the land 
continues to legal within the Act. His 
interest is thus removed from the category of “ estates upon 
condition 43 of the old text books. 

‘lhe word *‘ absolute” in L (1) of the Law of Property 
(Acts must of ne« essity be read subject to these qualific itions 
It is possible that, an Amending Bill is laid before 
Parliament, some words may ed aburdanti cantela be intro 
luced into s. 7 to make the matter seem clear, but in the 
meantime it is hardly conceivable that the courts would 


have a “leg estate 


when 


transaction contemplated by 
the 


the 
Sched., 


place a construction on 
Form No. 6 in the 5th 
estate of the grantor into an equitable interest. 

If the learned writer’s suggestion could be supported some 


which would convert 


strange results would ensue. 

Thus, if the rentc] had been created befor 
landowner, ex hypothes: being the owner of a determinable 
fee, would take an equitable interest under Ist Sched., Pt. L. 

Such an owner becomes a for life S.L.A., 1925, 
s: 20 (t) (iil): and the reversion (which includes the right of 
entty) is an interest comprised in the settlement: ahid. 
s. 1 (5). Thus he would have power to convey the fee simple 
absolute discharged from the right of entry. 

On this footing the legal fee simple would 
under L.P.A., 1925, Ist Sched., Pt. I], para. 5, though under 
Pt. I he was to take an equitable interest 

But could anyone at the present day be induced to contend 
that under the $.L.A., 1925, s. 72, a perpetual rentcharge 
created for value, and the rights of entry annexed thereto 
by the L.P.A., 1925, 121, or by express contract, were 
legal estates which can be over-reached by a conveyance ! 

If the conveyance cannot over-zecc! the rentcharge, could 


1926, the 


large 


tenant 


vest in him 


there be anything more fatuous than to require 5.L.A. trustees 
to be appointed who would immediately after the sale be 
hound to hand over the capital money to the vendor ¢ 
Next suppose that the rentcharge is reserved after 1925, 
If the sale were carried out by a tenant for life under s, 5%, 
this involves a subsidiary vesting deed in regard to the rent 
reserved: s. L) (3) It is clear from that sub-section that 
the land conveyed is treated as no longer subject to a 


settlement; see the words “ subject to a settlement which 
immediately before the grant was subsisting with respect to 
the land out of which it (the rent) was reserved.” If 
any settlement subsists at all, it must be the original 


settlement. 

Now if the vendor is an absolute owner, are the courts 
to be asked to hold that the grant reserving the rent creates 
a settlement of the land, when there would have been no 
settlement had the vendor been a tenant for life ? 

The contention of the learned writer, if followed to its 
logical conclusion, would be that as the vendor only had 
a determinable fee, there can be no legal estate at all in the 
land, save the right of entry, for the vendor has done nothing 
to dispose of it, and no statutory vesting provisions are 
applicable. 

Surely then, the L.P.A., 1925, s. . 
apply in such case to keep both legal estates alive. 


1 (5) must inevitably. 
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A Conveyancer’s Diary. 


Section 61 (18) of the T.A., 1925, defines a “ trust corporation ”’ 
to mean the Public Trustee or a corporation 
either appointed by the court in any 
particular case to be a trustee, or entitled 
by rules made under s-s. (3) of s. 4 of the 
Public Trustee Act, 1906, to act as custodian trustee. <A 
definition to the same effect is contained in the L.P. A, 1925, 
8. 205 (1) (xxviii), the 8.L.A., 1925, s, 117 (1) (xxx), and the 
Ad. of .A., 1925, s. 55 (1) (xxvi). 

In brief then a * trust corporation ” 
kinds of persons: 

(i) The Public Trusts 

(ii) A corporation appointed by the court in any particular 
Thus a corporation appointed by the 
court under s. 34 of the S.L.A., 1925, to be a trustee of a 
settlement for the purposes of the S.L.A. would be a “ trust 
definition. So, again, 


Trust 
Corporations. 


may be one of three 


case to be a trustees 


corporation ” within the foregoing 
would any corporation appointed by the court under s. 41 
of the T.A., 1925, or under any other of the statutory 
provisions relating to the appointment of new trustees by the 
court, 

(i) A corporation entitled by rules made under s. 4 (3) of 
the P.T.A., 1906, to act as custodian trustee. 

Rule 30 of the Public Trustee Rules, 1912 (S.R. & O., 1912, 
No. 348), which was the particular rule formerly governing 
this matter has now been reveked and a new rule (see infra, 
p- 351) has been substituted therefor. This new rule provides 
that anv corporation constituted under the law of the United 
Kingdom (meaning thereby Britain Northern 
Ireland) or of any part thereof, and having a place of business 
there and empowered by its constitution to undertake trust 


Great and 


business and being either : 
(a) A company incorporated by special Act or Royal 

Charter, or 

(b) A company having a share capital for the time being 
issued of not less than £250,000, of which not less than 
£100,000 shall have been paid in cash shall be entitled to 
act as custodian trustee. 

** Trust business’ is defined in this new order as meaning 
the business of acting as trustee under wills and settlements 
and as executor and administrator. 

The definition supplied by the new rule is open to the 
objection that it makes the capacity of being a trust corpora- 
tion the monopoly of companies incorporated by special 
Act or Royal Charter or of companies having a share capital 
of £250,000 or more. ‘This involves the exclusion, amongst 
others, of important bodies such as those connected with 
religious or charitable institutions from the privileges which 
® trust corporation may enjoy under the new Acts 
Incidentally, it appears also to exclude subsidiary companies 
of the great banks. While, of course, it is most important 
that a body having the privileges of a trust corporation should 
be in a position offering financial security to trust beneficiaries, 
we see no reason at all why this security should only be 
provided for in the form of share capital. Could not some 
system of registration of trust corporations backed by the 
provision of an indemnity fund have been devised to meet 
the case ? This rule is certainly one requiring an amendment 
in the immediate future. 

To illustrate the priv ileges or facilities given to bodies which 
fall within the definition of a trust corporation under the new 
Acts, reference may be made to the following provisions : 

(i) Section 138 of the L.P.A., 1925, enables the nomination 
to be made of a trust corporation to whom notices may be 
given of dealings affecting real or personal property. “The 


object of the section is twofold : it relieves trustees from duties 
which in certain cases may well prove to be onerous; and 
it will supply an efficient method of registering notices of 
dealings affecting property held upon trust. 


It should be 





borne in mind that the priority of competing equitable 
interests in both realty and personalty is now governed by the 
rule in Dearle v. Hall; L.P.A., 1925, s. 137. Hence, where 
dealings with the equitable interest are numerous, advantage 
may well be taken of this provision. In other cases it will 
not be necessary in practice to have resort to the provisions 
of this section. 

A word of warning may be expressed at this point. In 
proposed dealings with equitable interests arising under trust 
instruments executed after 1926, such instruments should be 
inspected to see whether they contain a power to nominate a 
trust corporation under s. 138. Further, whenever such 
instruments come into operation, they should be examined to 
see whether the name of the trust corporation to whom notices 
may be given, has been indorsed upon them; for s-s. (3) of 
s. 158 provides that notice given to any trust corporation 
whose name is so indorsed shall operate in the same way as a 


QO" 


notice or indorsement under s. 137. 

(ii) Capital money arising under the S.L.A. is not to be 
paid to fewer than two persons as trustees of a settlement, 
‘unless the trustee is a trust corporation”; S.L.A., 1925, 
s. 94. 

Similarly, capital money arising under a disposition upon 
trust for sale of land is not to be paid to or applied by the 
direction of fewer than two persons as trustees “* except where 
the trustee is a trust corporation L.P.A., 1925, s. 27 (2). 

(iii) The receipt or direction in writing of or by the trustees 
of the settlement, ‘‘ or where a sole trustee is a trust corpora- 
tion, of or by that trustee ” gives a good discharge to the payer 
of capital money under the 8.L.A. ; 

(iv) If any beneficiary is an infant or a life interest arises 
under the will or intestacy, administration will only be 
granted to a trust corporation or to not less than two individ- 
uals; Judicature Act, 1925, s. 160, re-enacting Ad. of E.A., 
1925, s. 12. And where there is only one personal representa- 
tive (“ not being a trust corporation "’) the court may appoint 
one or more additional personal representatives to act with 


ib., s. 95. 


the original person appointed, 7b. 

(v) Finally, it may be pointed out that s. 14 of the T.A., 
1925, which enables a trustee to give a valid receipt in writing, 
and exonerates the person paying him from seeing to the 
application of the money or property, does not enable a sole 
trustee “‘ not being a trust corporation,” to give a valid receipt 
for capital money under the 8.L.A., or render a disposition 
on trust for sale of land. 
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Landlord and Tenant Notebook. 


1 had occasion recently to deal with the effects of the decision 
in Dunbar v. Smith, 1926, W.N., and I 
pointed out (ante, p. 257), that that case 





Decontrol of 


Part of decided, that for the purposes of decontrol, 
Dwelling-house. it might be necessary to regard part of a 


dwelling-house, separately let, as a separate 
unit. With that decision should be compared the recent 
decision of a Divisional Court in Catto v. Curry, 1926, W.N. 31. 
At first sight the facts in both these cases appear to be some- 
what similar, since in both the question arose whether a part 
of a dwelling-house (using the term “‘ dwelling-house ”’ in its 
ordinary and popular meaning) had become decontrolled, 
and yet the court came to an entirely different conclusion, 
holding in Dunbar v. Smith, that the part was decontrolled, 
and in Catto v. Curry that the part was not decontrolled. On 
a careful examination of these cases, however, it becomes 
apparent that the facts in the one materially differ from the 
facts of the other. In Dunbar v. Smith, the house was 
divided into floors, each of which had been let separately 
since August, 1914, so that each floor undoubtedly had a 
separate standard rent, and was to be regarded as a 
separate dwelling-house for the purpose of the Rent Acts ; 
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moreover, the letting to the tenant in occupation, in Dunbar v. 
Smith, was, it appears, by the landlord and not by a mesne 
lessee. In Catto v. Curry, on the other hand, not only had the 
letting to the occupier of the part, in respect of which 
decontrol was claimed, been effected by a mesne lessee, but, 
further, the part in question did not have an independent 
standard rent of its own, i.e., one which did not require to 
be ascertained by the process of apportionment. 

Briefly the facts in Catto v. Curry were as follows : 

A had let the whole of a dwelling-house to B. 
In 1921 B sub-let part of the premises to C. In January, 
1924, C vacated this part, whereupon B effected certain 
alterations and decorations therein. At the end of January, 
1924, B sub-let the same part to D. D_ subseque ntly 
brought an apportionment summons which B resisted, on the 
ground that he had entered and occupied it himself, subse 
quently to the 31st July, 1923, before re-letting it to D. 
(s.2 (1) of the 1923 Act). It is clear, however, from the proviso 
to s. 2 (1) of the 1923 Act, that no decontrol had taken place. 
That proviso is to the effect that ** Where part of a dwelling 
house to which the principal Act applies is lawfully sub-let 
and the part so sub-let is also a dwelling-house to which the 
principal Act applies, the principal Act shall not cease to apply 
to the part so sub-let by reason of the tenant being in or coming 
mto possession of that part, and if the landlord is in or comes 
into possession of any part not so sub-let, the principal Act 
shall cease to apply to that part, notwithstanding that a 
sub-tenant continues in, or retains possession of any othet 
part by virtue of the principal Act.” 

This proviso deals with two entirely different cases, 
and it is only the first part of the proviso, ending 
with the words in italics which is material for the 
purpose of understanding the decision in Catto v. Curry. 
‘here the part in question had been sub-let by B to ( 
originally, and B (the tenant) had come into possession 
of the part prior to its being sub-let to D, and this is exactly 
the kind of case contemplated by the proviso, which enacts 
that there shall be no decontrol in such circtimstances. The 
latter part of the proviso, however, as indicated above, con 
templates quite a different set of circumstances, which may be 
illustrated in the following manner: A lets the whole of a 
house to B. B sub-lets part to C. Subsequently B gives up 
possession of the whole to A with the exception of the part 
occupied by C, who cannot be evicted because he is a statutory 
‘sub-tenant.’’ According to the latter part of the above 
proviso, although the part in the occupation of C is controlled, 
the remainder of the premises is decontrolled. But for this 
express provision, it is clear that even the latter part would 
not be decontrolled, since s. 2 (1) requires the landlord to be 
in possession of the whole of the dwelling-house. 

Another difficulty, occasioned by s. 2 (1) of the 1925 Rent 
Act, concerns the meaning to be given to the word “‘landlord”’ 
appearing therein, and on this point reference may with 
advantage be made to Jenkinson v. Wright, 1924, 2 K.B. 645. 


A JUROR’S FINE REMITTED. 

The fining of Mr. Arthur Prince, the ve ntriloquist, for failing 
to attend as a special juryman in the Lord Chief Justice’s 
Court, had a sequel, when a solicitor asked his lordship 
to remit the penalty of £5 which he had imposed. Mr. Prince 
had, he said, taken steps to inform the under-sheriff that 


LAW OF PROPERTY ACTS. 
Points in Practice. 


In this column questions from Annual Subscribers are invited 
and will be answered by an eminent Conveyancer. All questions 
should be addressed to—The Assistant Editor and Manager, “The 
Solicitors’ Journal,’’ 94-97, Fetter Lane, E.C.4. The name and 
address of the Subscriber must accompany all communications, 
which should be typewritten (or written) on one side of the paper 
only, and be in triplicate. 








JUDGMENTS—STATUTES OF LIMITATIONS. 

119. Y. Section 195 of the L.P.A., 1925, says “a judgment 
entered up in the Supreme Court shall operate as an equitable 
charge upon every estate or interest ... in all land” 
to which the judgment debtor is or may become entitled, etc 

Section 8 of the Real Property Limitation Act, 1874, says 
‘no action or suit or other proceeding shall be brought to 
recover any sum... secured by any . judgment 

but within 12 years after,” etc. 

Is s. 195 to be read as meaning that a judgment which is 
enforceable under that section is subject to the Real Property 
Limitation Act, 1874 In other words, can a Supreme Court 
judgment enure (for the purpose of s. 195) for a longer period 
than the twelve years fixed by the Real Property Limitation 
Act, 1874 ? 

A entered up judgment against B in 1910, but has taken no 
steps to enforce it. He thinks he might as well register his 
judgment in 1926 (under the L.C.A., 1925), but before his 
application for a writ or order can be heard, B becomes 
bankrupt, and does not schedule A as a « reditor, because his 
judgment was more than twelve years old. Should the 
trustee in bankruptcy admit a proof tendered by A ? 

A. Section 195 of the L.P.A., 1925, replaces s. 13 of the 
Judgments Act, 1838 (repealed by s. 207 and the 7th Sched.) 
with s. 2 (1) and (2) of the L.C.A., 1900, also repealed. The 
main provision in s. 13 of the Judgments Act, 1838, was 
certainly subject to the limitation as to judgments contained 
in s. 8 of the Real Property Limitation Act, 1874, and 
therefore on the ordinary canons of construction, the 
right given to judgment creditors by s. 195 of the ee 
1925, is subject to the twelve years limitation—indeed, if it 
were otherwise, it would be subject to no limitation at all, 
which is against the policy of our law, save in respect of funds 
in court. 

The debt being statute-barred, the trustee in bankruptcy 
must not admit it to compete with deBts against which no 
such defence is available. 

ResTRICTIVE COVENANTS—BUILDING EsTATE 

120. Q. A is developing a building estate in England (not 
beirig registered land). He has prior to 31st December, 1925, 
sold several plots of land with restrictive covenants, varying 
according to the position on the estate. He anticipates 
selling more. It is assumed that there is no need to register 
restrictive covenants created by deed, dated before Ist 
January, 1926. After that date—(a) will it be necessary to 
register the covenants as to each piece of land separately 
before the conveyance thereof? (b) If A defines a certain 
area of his estate as to the whole of which area he intends to 
apply similar restrictions, can he deal with such area in one 





he was touring the country, and spoke of the difficulties 
that would arise if he had suddenly to leave his engagements | 
and return to London, and he took it for granted that he | 
would be excused. His lordship would appreciate the | 
difficulties of the case. 

The Lord Chief Justice said that other people had similar | 
difficulties, and the fact that Mr. Prince was a “ star turn’? | 
was no excuse. However, there seemed to have been a 
mistake in good faith. Jurors should read the notice accom- | 
panying the summons, which showed clearly what should be 
done. The juror seeking relief should not presume that he 
was released unless he was definitely so informed by the | 
Sheriff. In this case the fine would be remitted. 





registration ? (c) If, having sold portions of such defined 
area, he wishes to cancel the prin i as to the unsold 
parts, would he be able to doso? (d) And would this be effected 
under the L.C.A., 1925, s. 19 (1) (by or woul | he have to apply 
for an order of the court pober rs. 10 (8) 

A. Pre-1926 restrictive covenants are not  registrable, 
and a purchaser with notice takes subject to them as hereto- 
fore: see L.P.A., 1925, s. 2 (5) (a). After 1926 restrictive 
covenants should be registered under the L.C.A., 1925, 8. 10 (1), 
Class D (ii). As to the separate questions put—(a) Covennata 
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ve (b) As above. The covenants must be 
actually binding on the covenantees (and covenants are only 
registered against the names of covenantees: see L.C.A., 1925, 
s. 10 (2)). (ce) and (d) Provision is made in the recently 
published Land Charges Rules, 1925, cl. 10, and Form 
L.C. 6 for applications for entry of cesser or cancellation of 
registration. 


cannot be registered until entered into, see answer to question 
52, p. 170, supra. 


VENDOR AND PuRCHASER— Secret Trust—HusBanp 
AND WIFE. 

Sir Benjamin Cherry's lecture as 
‘Secret trusts,” 


trust to be 


121. Q. Referring to 
reported, p. 100, 
how far is the 
carried ? For example, in many cases property if bought in 
the name of a wife by money really provided by the husband, 
or jointly, and the conveyance is taken in the name of the wife. 


under heading 


investigation as to a 


supra. 
secret 


Frequently no other document is signed at the time relating 
to the ownership of the money. In this case is it true to say 
that the legal vests in the husband? In the case 
mentioned by Jenjamin Cherry it is not clear whether 
the trust for P has been declared either by a separate docu 
if it is declared by any 


estate 
Sir 


ment or by the conveyance, or, 
document at all. It is presumed that the absence or presence 
of a document does not affect the point. Absence of docu 
ments very often leads to a position which it is very difficult 
to resolve. 

A. As to enquiries whether a vendor is bare trustee, see 
answer to question 46, p. 169, infra. As tothe particular case of 
a married woman vendor, see answer to question 114, p. 320. As 
to the necessity or otherwise of a signed document, a trust 
may of course be established by parol evidence, but the person 
who sets it up has a harder task than if a document exists. As 
pointed out in the answer to question 114, a husband who 
testified without corroboration that he advanced money to his 
wife to purchase the property sold by her, that he did not 
intend a gift to her, and she did not accept it as a gift, and 
that his conduct in standing by and allowing his wife to 
sell the property and receive the proceeds and afterwards 
seeking to recover the land from the purchaser was honest, 
would find his path somewhat thorny, and if he pursued it 
to the end successfully, he would be liable for his wife’s fraud. 
MortGAGEE- -DECLARATION OF TRUST OF MorTGAGE MONEY. 

122. Y. What is the position after lst January, 1926, where 
a legal mortgage of freeholds prior to 1925 has been executed 
and the mortgagees have signed a separate declaration of 
trust of the mortgage money in favour of other parties ? 
How are these other parties affected, if at all, after Ist January? 

A. If the mortgagees are trustees they can give a receipt 
for the mortgage moneys to the mortgagors under s. 14 of 
the T.A., 1925, and then in the usual way will be responsible 
for applying it according to the trust. 

SETTLED LAND—COMPOUND SETTLEMENT. 

123. Y. In Mr. Topham’s lecture, as reported pp. 104-8, 
supra, he is dealing with the very important question of 
compound settlements. On p. 105 he refers to the definition 
in the S.L.A., 1925, of a settlement as including an instrument 
under which land stands charged voluntarily or in consideration 
of marriage. Again, on p. 108, he refers to an annuity arising 
under a settlement, that is to say, if it arises under a voluntary 
deed or marriage settlement or family arrangement—is it 
correct to confine the definition to a voluntary deed 2 What 
an annuity under a For example, assuming 
a will has been made in 1870, an estate is devised subject to 
certain annuities bequeathed by the will to a tenant in tail, 
and that the tenant in tail subsequently disentails, and, years 
after, the annuitants being still alive, dies having devised 
his of freehold upon certain trusts under 
his will, including a life estate and remainder. Does the 


about will ? 


absolute estate 


existence of these old annuities raise up a compound settle- 
ment, beginning with the earlier will and extending down to 





the later will? In that case it would appear that the trustees 
of the compound settlement are the trustees, or were the 
trustees of the first will, who are probably dead long since. 
This is a practical point which we have just come across, and 
appears to us to be of considerable importance ? 

A. The reference in the lecture does not appear to be 
exhaustive, and land charged with annuities under a will 
would be charged voluntarily within s. 1 (1) (v) of the S.L.A. 
1925. Section 31 of the Act making the trustees of the first 
instrument trustees of the compound settlement created by 
that and subsequent settlements is likely to be the most 
convenient in the majority of cases, and may save a number 
of references to the court, but in certain cases it may be more 
convenient than others, and no doubt in a few extremely 
inconvenient, as where property has been bought subject to 
a jointure or portions from a wealthy vendor who indemnifies 
the purchaser, the latter subsequently settling it by will or 
otherwise. In such the trustees would be absolute 
strangers, and would have to be asked to retire and appoint 
others. As to the possibility of the trustees all being dead, 
see s. 18 of the T.A., 1925, ensuring that someone can always 
act, if only to appoint new trustees. 


case 


UNDIVIDED SHARES—RIGHT TO SALE. 


124. Q. Under the late law, if A was tenant in common of 
one-third, say, of a property, and B of two-thirds, A could 
always require a sale of the whole, and B had his remedy in 
buying at the sale. Under the new law is it not a fact that 
A and B will be at law trustees for sale, and under s. 26 (3) 
of the L.P.A., 1925, be bound to sell or retain the property 
in accordance with the wishes of the majority interest, that 
is to say, A has lost his right to have the property sold? It 
is submitted that many tenancies in common have been created 
which would not have been created if the minority tenant had 
known he would have no rights. A minor interest in the 
property, of course, is not worth its mathematical proportion 
of the whole, a fact that is recognised by the Estate Duty 
Office ? 

A. The old law as embodied in ss. 4 and 5 of the Partition 
Act, 1868, is not quite accurately summarised above. For, 
in the case of those interested in over a moiety desiring sale, 
the court had to decree it under s. 4 unless there was good 
reason to the contrary, whereas on the application of a 
minority the court could refuse to decree a sale under s. 5. 
The new law does not seem vitally to change the position ; 
A and B are trustees for sale with power to postpone under 
s. 25 (1) and (3) of the L.P.A., 1925, and if one trustee desires to 
sell immediately while the other in his discretion deems it 
best to postpone sale, the former will have to come to the court 
as before, with, no doubt, appropriate variations in the 
references and headings in his writ and pleadings. But the 
judge will listen to the same arguments as on an application 
under the Partition Acts, and will exercise the discrimination 
required to decide on postponement or otherwise, since the 
trustees, being divided in opinion, cannot do so. It is, of 
course, always the duty of a court to prevent a majority 
interest oppressing a minority, a duty perhaps most fully 
illustrated in cases of minority shareholders in companies. 


Trust ror SALE—EXECUTORS 
ASSENT. 


Trust Legacy 
TRUSTEES 
125. Q. Testator died in 1920 and bequeathed his real and 
personal estate to three trustees (one of whom is his widow) 
upon trust for sale with power to postpone and for payment 
of income to widow for life and after her death to divide the 
capital equally between his children at twenty-one. This 
does not appear to be settled land within s. 1 of the 8.L.A., 
1925. Will an assent in Form No. 9, Sched. 5, to the L.P.A., 
1925, be necessary, and if so, why ? The legal estate is in the 
trustees, and they hold on trust for sale. Would their position 
be any different after 1925 if they executed such an assent ? 
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A. It is not stated whether the trustees are also executors. 
If they are not they should procure the assent, for it is their 
duty to their beneficiaries to take charge of the sale, rather 
than stand by while the executors sell under the A.E.A., 
8. 36 (8) and (12). If they are both executors and trustees the 
assent is not very important, for they can sell in either capacity, 
but, generally speaking, it is the duty of executors to make 
assents directly their estate has been cleared. As stated above, 
the real estate is not settled land within the S.L.A., 1925, 
though ss. 28 and 29 of the L.P.A., 1925, provide that, until 
sale, it can be handled in a similar manner. 

ReGisTERED LAND—UNDIVIDED Snares. 

126. Q. Does Pt. IV of the 1st Sched. to the L.P.A., 1925. 
with regard to tenancies in common, apply to property already 
registered with a possessory or absolute title on the Land 
Registry ? 

A. See s. 78 of the L.R.A., 1925, which deals both with 
registered land held in undivided shares and a single registered 
undivided share of land otherwise unregistered, the latter 
being registered by virtue of s. 14 of the L.T.A., 1897. From 
s-8. (3) of s. 78, supra, it will be seen that Pt. IV of the 
Ist Sched. to the L.P.A., 1925, is applicable. 

MortcaGe—-Errecr or Forec.osure. 

127. Q. A is first mortgagee of freehold property under an 
unregistered mortgage created in 1904. Bis second mortgagee 
under an unregistered mortgage created in the same year. 
B obtained a foreclosure absolute in 1906. A power of sale 
had, before such order was obtained, arisen under both mort- 
gages, and possession of the property was taken. Can A 
execute a deed under s. 88 vesting the fee simple in him ? 
If so, who is the estate owner? Should both A and B join 
in a conveyance on sale of the freehold ? If A cannot execute 
such a deed what is his position? Is his estate turned into 
a term of years? Should B register his mortgage under the 
L.C.A., 1925 ? 

A. B on foreclosure absolute obtained the fee simple free 
from the equity of redemption, but subject to A’s mortgage 
(that is, assuming the reason why the mortgages were not 
registered was that the land was not on the register—if it had 
been so it hardly seems possible that foreclosure would be 
granted to the owner of an unregistered security). Thus on 
Ist January last, A took a term of 3,000 years and B the fee 
simple absolute under the L.P.A., 1925, Ist Sched., Pt. VII, 
paras. 1 and 3 respectively. Their rights are therefore 
statutorily defined and fully vested without the execution 
of further deeds. The freehold may be conveyed absolutely 
either by A on exercise of his power of sale or by A and B, 

or, subject to A’s mortgage and term, by B. The latter has 
no mortgage to register, for his estate is enlarged. The 
questioner may perhaps have in his mind cases laying down 
that foreclosure never is really absolute, as Campbell v. Holy- 
land, 1877, 7 C.D. 166, but as to a sale after a number of 
years, see pp. 173-4. If the foreclosure action was brought 
against the right parties (as to this see Gee v. Liddell, 1913, 
2 Ch. 62), the equity of redemption may certainly be regarded 
as destroyed at this distance of time. Section 88 (2) of the 
L.P.A., 1925, applies to decrees of foreclosure made hereafter 
and abolishes the somewhat inconvenient doctrine of Campbell 
v. Holyland, supra, in respect of such decrees, whether the 
mortgage was pre-1926 or post-1925; see s-s. (6). There seems 
little doubt as to B’s title to the freehold subject only to A’s 
mortgage, but, if any existed, it would also be open to B, 
as suggested, to exercise the power conferred on him by the 
L.P.A., 1925, ss. 88 (3) and 153 (3), and (6) and vest the fee in 
himself by virtue of the Statutes of Limitations. 

Mortaace or LEASEHOLDS--MorTGAGOR’s PURCHASE OF 
FREEHOLD INTEREST. 

128. Q. T mortgaged his leasehold house to B by sub-demise, 

the mortgage containing a trust of the nominal leasehold 


as under :—In January, 1903, T contracted to purchase the 
freehold reversion and to mortgage it toC. On 30th January, 
1903, T assigned the nominal reversion in the lease to B 
subject to the mortgagor’s equity of redemption. On 31st 
January, 1903, T, B, and C executed a deed of acknowledgment 
reciting the facts and declaring that the lease should be kept 
alive as between B and C. On 7th March, 1903, the freehold 
was conveyed to T. On 8th March T executed a mortgage 
thereof toC. In 1926—(1) What has happened to the leasehold 
mortgage when the legal estate in the freehold and in the 
lease became re-vested in the mortgagor? (2) What is B’s 
position with regard to the security for his mortgage ? (3) If 
C were to sell under his power of sale, could he sell free from 
incumbrances and so over-reach B’s mortgage, even if the 
balance of the purchase money was not sufficient to pay off 
that mortgage? (4) If so, how is B to obtain protection 
equal to the present protection afforded him by being a 
mortgagee of a lease which neither T nor C can sell ? 

A. (1) The lease never merged, but, when T acquired the 
freehold, was vested in B subject to T’s equity of redemption. 
This continued until Ist January, 1926, when under Pt. VIII, 
para. 1 of the Ist Sched. to the L.P.A., 1925, B took the 
term less the last 10 days as a legal estate, subject to a right 
of cesser corresponding to the right of redemption. (2) The 
term, at least less the ten days, will continue as security, and 
B can sell under s. 89 of the L.P.A., 1925, or foreclose or sue 
T for the debt. (3) and (4): C of course could not honestly 
sell free from B’s charge in the circumstances, but B might 
not be in possession under his term, and if C did sell to a 
purchaser without notice of B’s interest and suppressed the 
latter, such purchaser would be protected under L.P.A., 1925, 
s. 2 (5) (c). But such purchaser would not be protected 
if B’s charge was registered under the L.C.A., 1925, s. 10 (1), 
cl. (i), and (7): see s. 198 of the L.P.A., 1925, and registration 
accordingly appears to be B’s best course for safety. Perhaps 
some little difficulty may be raised on the definition of “ puisne 
mortgage ’’ if B took the actual lease as security for, qud 
the leasehold, he would then hold “a mortgage protected by 





the deposit of documents” and so would not be within the 
section. But gud the freehold, he would not do so, and the 
opinion is here given that the Registrar ought to and would 
accept the entry. 

CopyHoLp—SetrLep LAND—UNADMITTED TRUSTEE. 
129. Q. G.C. by his will, dated in 1897 (testator died in 1899), 
devised, after certain events which have happened, copyhold 
property to his trustees to pay the rents to E. W. for life, 
and upon her death to sell the said property and divide the 
proceeds of sale amongst the beneficiaries therein mentioned, 
The will was proved by the two executors and trustees named 
therein in 1899. 

The trustees were admitted on the Court Rolls, since which 
one of the trustees has died, and a new trustee has recently 
been appointed in his place, who has not yet been admitted on 
the Court Rolls. 

Will you please state what steps (if any) should be taken 
by the trustees, having regard to the above Acts? Also, if 
K. W. as tenant for life, can sell the property, or if the trustees 
are in a position to do so with her consent during her life or 
without, or if on the death of E. W., the trustees can sell 
without consulting the beneficiaries, or if the beneficiaries 
can claim to have the property conveyed to them without a 
sale ? 

A. By s. 202 of the L.P.A., 1925, the land is deemed to be 
freehold on the coming into force of that Act, and therefore, 


if the momentary effect of the L.P.A., 1922, has not shifted 


the legal estate to the tenant for life, paras. 3 and 6 (c) of the 
Ist Sched. to the L.P.A., 1925, will do so. In the first place, 
therefore, the trustees must execute the vesting deed prescribed 
by as. 4, 5, 37, and Sched. II to the 8.L.A., 1925. By s. 129 (1) 
and (2) of the L.P.A., 1922, assurances of the land must be 





reversion. The subsequent dealings with the property were 






























































ee ee ee 








342 


THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. 





Jan. 30, 1926 











produc ed to the steward of the manor and certified by him. 
3v s. 130 (1) the ordinary fines must be payable on assurances 
until the manorial incidents are extinguished. By s. 129 (9) 
a vesting declaration is an assurance. ‘* Vesting declaration ”’ 
is not defined in the L.P.A., 1922 (see s. 188 (29) ), although 
- ‘vesting deed” are defined. Thus, 
129 (9) is not 


vesting order” and 
the use of the phrase “ 
entirely clear, but, on analogy with s. 21 (1) may be held to 
refer to a vesting deed by trustees rather than a vesting order. 
If SO, the vesting deed must be placed before the steward 
pursuant to s. 129 (1) and (2). As to whether he is entitled to 
fees, the difficulty of reconciling paras. 8 (b) and (e) (viii), of the 
12th Sched. to the 1922 Act largely disappear from the amend 
ments introduced into (8) (b) by the L.P. (Amend.) A., 1924, 
2nd Sched. 4 (1). So, reading (8) (+) as amended, it is inapplic 


vesting declaration ”’ in s. 


able, and (e) (viii) applies, in which case no fines or fees are 
payable on the vesting declaration 
E.W., as tenant for life, can sell the property and s. 129 


would apply to the assurance. After E.W.’s death the land, 
by virtue of the A.E.A., 1925, s. 22, will vest in the trustees 
on trust for As to conveyance to the 
without a sale, see s. 28 (3) of the L.P.A., 1925. 


SETTLED LAND. 


sale. beneficiaries 


COPYHOLD 

130. Q. W.R., by his will, dated 12th June, 1894 (testator 
having died on the 14th April, 1925), devised all his real estate, 
comprising both freehold and copyhold unto and to the use 
of his wife, K.H.R 99 for her life, and on her death, to all his 
children, absolutely as tenants in common, in equal shares, 
and appointed E.H.R. his executrix, who proved the will on 
the 13th June last No admission to the copyholds has been 
taken since the death of W.R. or his probate enrolled. W-.R. 
left five children, all of full age. Will you please advise what 
steps (if any) having regard to the above Acts should be 
taken by E.H.R. to put her in a position to sell and give a 
title to a purchaser of both freehold and copyhold properties, 


either as personal representative or as tenant for life ? 


A. See generally the answer to the last que tion. Here, 
however, since there was no copyholder in fee on Ist January, 
para, (8) (b), supra, applic s and (c) (viii) does not, so proper 


fines or fees must be payable on a vesting deed. Before this 
deed can be executed E.H.R. must appoint a co-trustee under 
the S.L.A., 1925, s. 30 (3). Alternatively, she may sell as 
executrix : see A.E.A., s. 36, especially s-ss. (8) and (12), but 
should not do so if the estate is On the conveyance 
upon such sale the proper fines and fees must be paid pursuant 
to the L.P.A., 1922, 129 (2) 


( leared. 


The above answer, except so far as it deals with fines and 
fees, applies to the freeholds. 
LAND CuarGces Freres Orpver, 1925. 


131. Q. Under this order a fee of 5s. is payable for an official 
search in the alphabetical index or register against one name 
at an additional fee of 2s. 6d. for 
additional address. Does the word “ address” refer to the 
address of the party whose name is searched against, or the 
address of the property in respect of which the search is 


one address, and each 


made ? The former appears to be the case, and if this is so, 


the expense of an official search in small transactions will be 


very heavy and in some cases prohibitive. Moreover, the 
official search will be no guarantee that there is nothing 
registered, as the party searched against may have been 


residing or carrying on business at an address unknown to the 
purchaser's or mortgagee’s solicitors, or even to his own 
solicitors. If our view is correct, can you suggest anything 
to lessen the expense of searching ? The point is important, 
because in Yorkshire we shall also have to search in the local 
deeds registry. 

A. Reference to the Land Charges Rules, Nos. 2 to 6 
(Sox. J., vol. 70, p. 249), will show that the address of the 


person affected is distinguished from the situation of the 








be that appearing in the document binding such person. Few 
people constantly change both business and home addresses, 
and still fewer of those who do are property owners, so in 
practice the difficulty may not be great, but it would appear 
that certain common names like “ John Smith” may sooner 
or later cause trouble, unless “ further and better particulars ” 
are registered in such cases. As to the possibility of double 
search in Yorkshire, the questioner is referred to s. 10 (6) of 
the L.C.A., 1925, from which he will see that in respect of 
most of Classes C and D at least, the double charge is obviated. 
See also Land Charge Rule 15 of 1925. 





Correspondence. 
Reconveyance by Receipt. 


Sir,—Under s. 115 of the Law of Property Act, 1925, except 
in the case of a charge by way of legal mortgage, the receipt is 
to be executed by the person in whom the mortgage property 





is vested, i.e., the mortgagor—an apparent impossibility. 
In the course of the lectures given by me here and at 
Gloucester, I called attention to the above point, but I have 





not seen it referred to by anyone else in lecture, book or 
article. 
W. H. Russet. 
Cheltenham. 
4th January. 


[Substituting for “ mortgaged property” the definition 
contained in s. 115 (11), the receipt is required to be signed 
by the person in whom is vested ‘‘the property remaining, 
subject to the mortgage at the date of the receipt,” and who 
is legally entitled to give a receipt for the mortgage money. 
‘Property ”’ 205 (1) (xx) to include any interest 
in real or personal property. This would include, therefore, 
the interest of a mortgagee in the property subject to the 
mortgage ; and the words which follow those quoted by our 
correspondent, and which have apparently been overlooked, 
ED., Sol. J.] 


is defined in 


place the matter beyond dispute. 


Fisher v. Walters. 

Sir,—An important case under the Housing and Town 
Planning Act, 1909, was tried yesterday at Lambeth County 
Court, which affects the whole of the working classes. The 
sole issue is as to the liability of landlords to repair and 
keep in repair the premises let in a state fit for human 
habitation and consequent liability for any damage arising 
from negles t to do so. 

In this case a large portion of ceiling fell and did damage 
to the furniture and contents of the living room to the alleged 
extent of £50. 

His Honour Judge Parry reserved judgment, which will be 
given in a few days, 
W. H. Jamieson. 


16th January, 1926. 


Land Subject to Family Charges. 


Sir,—Referring to the letter of Messrs. Cartwright, 
Cunningham & Co. in your issue of 9th inst., how does this 
solution strike you? The owner of the land, being a quasi- 
tenant for life, cannot pass the legal estate without a vesting 
deed and payment of the purchase money to trustees who 
cannot hand it over to him. You say in your note he can 
pass the same quantum of equitable interest; but if it is 
held that such equitable interest is “‘ capable of subsisting 
as a legal estate,’ the purchaser can compel him to get in 





It is to be presumed, however, that the address would 


land. 


the legal estate: Law of Property Act, s. 42. 
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Now, why should ‘he not contract to sell an equitable 
interest, which certainly could not subsist as a legal estate, 
e.qg., a “determinable fee’? The Law of Property Act is 
peppered with references to such fees, and the books tell 
us that they ‘‘ must be liable to be determined on the happening 
of some future event, which might happen, but on the other 
hand might not.” “ Until B returns from Rome ” or 
“until B is promoted to a benefice” are classic examples. 
See Preston, Challis, &ce. Epw. H. EpeE. 

Principality Buildings, 

Cardiff, 

lith January. 

[A “determinable fee” is of course an equitable interest 
not capable of subsisting as a legal estate, within s. 42 (4) 
of the Law of Property Act, 1925. Theoretically, therefore, 
it is a perfectly sound proposition to contract for the sale 
of such a fee. The plan which our correspondent suggests, 
however, is in our opinion subject to very serious practical 
objections : _ 

(1) The future event on which the fee is to determine 
must be one which may happen. How is the purchaser 
to be satisfied that it will not happen? It should be 
pointed out to him (the purchaser) that if the condition does 
happen his interest determines. 

(2) If the event may not happen, then the condition 
is void. The court may treat a condition which is altogether 
improbable as one which may not happen, and consequently, 


void.—Ep. Sol. J.] 








Reviews. 


Tue New Property Acts: Being the Serres or Lectures 
WITH QUESTIONS AND ANSWERS given by Sir BENJAMIN 
L. Cuerry, LL.B., at the Law Society's Hall, November 
December, 1925. With preface by The Rt. Hon. Viscount 
Hatpane, K.T., O.M. London: The Solicitors’ Law 
Stationery Society, Ltd. xi and 192 pp. 6s. 

The issue in a convenient desk-book form of the lectures 
given by Sir Benjamin Cherry on the new Property Acts at 
the end of last year, and already published in this Journal, 
will do something to meet an immediate public want, parti- 
cularly in view of the unavoidable delay in the production of 
many of the practice books. The lectures were delivered with 
special reference to matters of practice, at densely attended 
meetings at the Law Society’s Hall. Further, the lecturer 
was there, as he was before the Romer Committee, to run the 
gauntlet of the profession ; and over 260 questions on points 
of practice and law were asked of and answered by him. 
These questions and answers have been edited and re-arranged 
under headings, such as “Copyholds,” “Secret Trusts,” 
“ Undivided Shares,” and so on. The importance of the new 
law of mortgages and settled land is reflected in the space 
given to questions and answers on these subjects. The utility 
of the book as a convenient handbook to points arising on the 
Acts is also enhanced by an efficient index. 

Viscount Haldane has written a valuable preface, drawing 
attention to the slow processes of development through which 
the recent property legislation has passed, and the parts 
which the lecturer and others have taken. We may adopt his 
words that a study of these lectures will furnish the practitioner 
with an adequate chart, if he will only make the study 
thoroughly. At all events, it will be of great assistance, 
pending the appearance of the practice books, to which the 
lecturer refers. 





NON-DISCOVERY OF DOCUMENTS. 


The Lord Chief Justice, in a triel at the High Court on 
Monday, said that he had previously had occasion to mention 
that documents which might prove embarrassing were some- 
times omitted from affidavits of documents. If it were done 
deliberately, it was a profoundly dishonest act. It was 
perjury, and the person guilty of it should be ynprisoned. 








House of Lords. 


Cornish Mutual Assurance Co. v. Inland Revenue 
Commissioners. 2/st January. 

REVENUE— CORPORATION Prorits Tax—Muruat Insur- 
ANCE Co.—Surp_us—MvutTvuat TRADING CONCERNS 
LIABILITY FOR Tax—FinanceE Act, 1920 (10 & 11 
Geo. 5, c. 18), s. 53 (2). 

An accumulated surplus comprising partly interest on invest- 
ments and partly a credit balance, arisii gq from mutual imsurance 
transactions among members of a mutual insurance company, 
constitute in law profits Liable to be assessed to corporation profits 
lar. 

New York Life Assurance Co. v. Styles, 14 App. Cas. 38], 


é rpiained, 


This was an appeal from an order of the Court of Appeal 
(69 Sox. J., 139), reversing a decision of Rowlatt, J., 40 T.L.R. 
792, on a case stated by the Commissioners for the General 
Purposes of the Income Tax Acts. The respondent company 
was a company limited by guarantee, incorporated in 1903, 
and its objects, as stated in the memorandum of association, 
were (inter alia) to carry on a fire, accident and insurance 
business, but not to include life insurance. The number of the 
members of the company was unlimited. There were no shares 
or shareholders, but any person became a member of the 
company by paying an entrance fee and taking out a policy 
of insurance at a single premium. There was power to make 
a call on members to provide for the general expenses of the 
company, such calls to be proportionate to the value of the 
property insured. The sums in which members were assured 
could be increased or reduced according to the nature of the 
risk. The dire ctors had power to set aside funds as a reserve 
and toinvestthem. The surplus accumulated by the company 
as a result of the mutual transactions of members for the period 
ending 20th June, 1920, amounted to £315, and for the period 
to 20th June, 1921, to £3,638, and the company was assessed 
to corporation profits tax on these sums. ‘The Commissioners 
eld that these sums were not profits of a trade or business, 
and Rowlatt, J., following Inland Revenne Commissioners v. 
Eccentric Club, 1924, 1 K.B. 390, and particularly the observa- 
tions of Sargant, L.J., dismissed an appeal. But the Court 
of Appeal reversed his decision and upheld the assessment. 
The Company now appealed to the House of Lords. By s. 52 (2) 
of the Finance Act, 1920: “* The profits to which this part of the 
Act applies are subject as hereinafter provided, the following, 
that is to say: (a) The profits of a Britis company carrying 
on any trade or business, or any undertaking of a similar 
character, including the holding of investments.”’ By s. 53 (h) : 
‘* Profits shall include in the case of mutual trading concerns 
the surplus arising from transactions with members, and in the 
case of a society registered under the Industrial and Provident 
Societies Act, 1893. any sums paid by way of bonus, discount, 
or dividend on purchases shall be treated as trade expenses, 
and a deduction shall accordingly be allowed in respect 
thereof.” 

The Lorp CHANCELLOR said that upon the provisions of the 
Act two questions arose. The first question was whether the 
appellant company was within the meaning of s. 52 (2) (a) 
a company carrying on any trade or business. Apart from 
authority he would have had no manner of doubt that it was. 
Its main objec t was to carry on the business of a fire and general 
insurance company and it carried on an ordinary fire insurance 
business. It was true that it only carried on that business 
with members, but having regard to the fact that the issue 
to any person and the acceptance by him of a contract of 
insurance ipso facto constituted him a member of the company 
the distinction was not important. This view was supported 
by Re Padstow Total Loss and Collision Assurance Association, 
20 Ch. D. 137, and in particular the observations of Brett, 
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L.J., clearly showed that a company of this kind carried on a 
business. On the other hand, it was suggested that 
expressions used by Lord Watson in New York Life Assurance 
Co. v. Styles, 14 App. Cas. 381, showed that in his view such 
a company was not carrying on a trade or business. The 
actual point in that case was whether the company there 
concerned was carrying on a business from which it obtained 
profits subject to income tix, and it was decided that there 
were no such profits, Lord Watson saying that the transactions 
of the company did not constitute the carrying on of a trade. 
The other noble lords who concurred with Lord Watson did 


some 


not say anything which had that meaning, but confined their 
observations to the question whether there were in that case 
taxable profits. Sargant Ss in I; l wd Re rer ue Commiss 0.:eT3s 
v. Eecentric Club, supra, gave great weight to that expression 
of opinion by Lord Watson. With great r spect to the Lord 
Justice, he did not take the The appellants’ 
argument in this case rested entirely on those dicta, He 
thought the noble lord made those observations with reference 
to the question whether there were taxable profits, and did not 
intend to decide that the company did not carry on any 
The second question was whether as-uming a 


same view. 


business at all, 
business to be carried on, were there any profits which would 
fall within the tax. But that point was expressly dealt with 
* mutual 


by s. 53 (2) (A) It was said that the expression 
trading concerns’ did. not include mutual insurance, but he 
thought the included all concerns which were 


expression 
carried on on the principle of mutual trading, and that the 


appellant company came within this description. In his 
opinion the appeal failed. 

The other noble and learned lords concurred, 

CouNnseEL: Latter, K.C., and BE. H. Tindal Atkinso The 
Altorney-General (Sir Douglas Hogg, K.C.), and Reginald 
Hills. 

SOLICITOR Sugden, Hertall & Beal; Solicitos of [uland 
Revenue, 


Reported by S. EB. Witttams, Esq., Barrister-at-Law.] 


Hartland ». Diggines. 22nd January. 


Income TAX—EmpLoyver’s SALARY Partp Free or Tax 
Tax Paip py EmpLoyer—Basts or ASSESSMENT. 
Where a ¢ ym pany, alth yugh ’ luntarily and without any 


aqree nme wt to that effect, pays the income taz upon the salary of 


an ¢ mpl yee, the lattes the pur pose 
must be calculated at the actual amount received, plus the amount 


of tax paid hy the ¢ m ploy P. 


salary f ” of assessment 


This was an appeal from the Court of Appeal (69 Sox. J. 141) 
to the amount of income tax to 


and raised the question a 
The company paid 


be paid on a salary paid free of tax 
income tax in respect of the salaries of all its employees, and 
the amount so paid was deducted as a trade expense in arriving 
at the profits of the company for the year of assessment. 
The sum of £80 was the sum so paid in respect of the salary 
of the appellant. The company entered into no agreement 
with the appellant as to the payment of income tax in respect 
of his salary, but it had in fact paid it since 1912. On an 
appeal by the appellant against the assessment, the Com 
missioners confirmed it and their decision was affirmed by 
Rowlatt, J., whose decision was affirmed by the Court of 
Appeal. 

The Lorp CHANCELLOR said that 
under Sched. E. in respect of an office or employment, and 
by the first rule of that schedule it was charged in respect of 
or profits accruing from 


the tax was chargeable 


all salaries, fees, wages, perquisites 
the offices and employments mentioned in the schedule. 
Then by the fourth rule the perquisites to be assessed were 
to be deemed to be such profits of offices and employments 
as arose from fees or other The question, 
therefore, was whether this £80 came within the description 
If it did® then it was, plain 


emoluments. 


of perquisites and emoluments. 





| 








that it was rightly added to the assessment, North British 
Railway v. Scott, 1923, A.C. 37. But was it a profit or 
perquisite ? That the payment was voluntary made no 
difference, Blakiston v. Cooper, 1909, A.C. 104. But it was 
said that this sum was not an emolument. He did not agree. 
There was here that continuity of payment to which reference 
was made in the Blakiston case. The effect. of the payment 
was to relieve the appellant from his liability to pay income 
tax. He did not indeed receive cash, but he received money’s 
worth year after year, and that being so the payment was in 
effect part of the appellant’s profit or emolument as an officer 
of the company in respect of which he had been properly 
assessed. ‘The appeal therefore failed. 

The other noble and learned Lords concurred. 

CounseL: Latter, K.C., and Edwardes Jones, K.C.; The 
Attorney-General (Sir Douglas Hogg, K.C.); The Solicitor- 
General (Sir Thomas Inskip, K.C.), and Reginald Hills. 

Souicrrors: Thomas Eqgar & Sons ; Solicitor of Inland 
Revenue. ‘ 

(Reported by S. E. Witt1ams, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 
In re Clark; Clark and Another v. Clark and Others. 
Tomlin, J. 9th December. 


PROVISION AGAINST 


Witt Lire INTEREST IN TRUST FUND 
ALIENATION -BANKRUPTCY OF TENANT FOR LiFE—DIs- 
CHARGE--CONDITIONS OF PAYMENT TO OFFICIAL RECEIVER 


Liapiniry Not DiscHarRGED— INcomME or Trust Funp— 

DESTINATION WHILE LIABILITY CONTINUES. 

The discharge from bankruptey of a life tenant with the 
common form protected life i..terest, such discharge being con- 
ditional on his paying a sum of money, does not have the effect 
of putting an end to the operation of the forfeiture clause if the 
money has not in fact heer paid. 

Where there is a trust of a fund under the terms of which the 
trustees are bound to apply the income of the fund in a particular 
que future contingency, the person who takes the 
a result of that trust on the happening of the con- 
who has an interest of a kind which, but 
is capal le of vesting in his trustee in 


way ona 
mcome as 
tingency is a 
foi the forfeiture clause, 


hank ruj ley, 


pe rsoi 


This was a summons raising the question of whether the 
income of a trust legacy should be paid to a bankrupt who 
had been granted a conditional discharge, or applied for the 
benefit of his wife andchildren. The facts were as follows: 
The testator by his will made in 1896 appuinted 7.3.0. & Me 
and his son, the defendant, Clark, to be the executors and 
trustees thereof. After certain bequests, he devised and 
hequeathed all his real and the residue of his personal estate 
to his trustees, upon trust to cell and convert and out of the 
proceeds and his ready money to pay his funeral and testa- 
mentary expenses and debts and the legacies thereby 
bequeathed, and upon further trust to hold a sum of £15,000 
in favour of the defendant Clark and his wife and issue “ upon 
trust to invest the same and to pay to my said son C, E. Clark 
[the defendant Clark] so much of the annual income thereof 
accruing due in his lifetime as would not, although the same 
were payable to him, be by his act or default or by operation 
of law so disposed of as to prevent his personal enjoyment 
thereof and to apply so much of the said annual income thereof 
as would if the same were payable to him, be disposed of as 
aforesaid for the benefit of his wife, children or other issue 
for the time being in existence or some one or more of those 
objects, if any, and if none,” then as therein mentioned in 
such proportions, at such times and in such manner as his 
trustees should in their absolute discretion think fit, and the 
testator gave directions therein as to the disposal of the 
£15,000. He soon died, and the trust legacy of £15,000 was 
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duly set aside and invested in the names of his trustees. In 
1915 the defendant, Clark, retired from the trusts of the will. 
(. R. M. died in 1922, and M. M. was appointed a trustee in 
his place. In 1897 the defendant, (lark, married the plaintiff, 
('. H. Clark. There were four children of the marriage, two 
of whom were plaintiffs in the present proceedings. In 1911 
a receiving order in bankruptcy was made against the defen- 
dant, Clark, and he was subsequently adjudicated a bankrupt. 
‘The trustees thereupon ceased to pay to him the income of 
the trust legacy and applied such income from time to time 
for the benefit of his wife and children. In July, 1922, he was 
granted his discharge from bankruptcy conditionally on his 
consenting to judgment being entered against him for a sum 
of £50 in favour of the official receiver. Some of that amount 
had not yet been paid. From July, 1922, to May, 1924, the 
trustee of the will, acting upon the view that the forfeitur: 
was no longer operative, paid the income of the trust legacy 
to the defendant Clark. After May, 1924, they paid it on the 
joint receipt of the husband and wife, it having been suggested 
that with regard to the income the forfeiture was still 
operative. 

Tomi, J., after stating the facts, said : The question that 
arises in this case is whether on the bankruptcy there was in 
respect of this interest of the bankrupt under the trust any 
property which vested in the trustee in bankruptcy. If there 
was, it follows that, notwithstanding the discharge of any 
instalment of income accruing due after the discharge, so long 
as the bankruptcy remains in operation the title of the trustes 
in bankruptcy will, but for the provision of the forfeiture 
clause in the will, prevail with regard to anything that the 
bankrupt took, and that therefore there must be in respect of 
each instalment an operative forfeiture. Where there is a 
trust of a fund under the terms of which the trustees ar 
bound to apply the income of the fund in a particular way 
ona given future contingency, the person who takes the income 
as a result of that trust on the happening of the contingency 
is a person who has an interest of a kind which, but for the 
forfeiture clause, is capable of vesting in lis trustee i 
bankruptcy. I therefore hold that on the true construction 
of the will and in the events which have happened, there has, 
up to date at any rate, been a forfeiture, and that so long as 
the bankruptcy continues in respect of each instalment that 
forfeiture will remain operative. 

CounseEL: Spens, K.C., and J. E. Harman; Beelee ; 
A. Adams. 

Souicitors : Coilyer-Bristow & Co. for Hearfield & Lambert, 
Hull; Jaques & Co. ; Bell, Brodrick & Gray. 

[Reported by L, Morgan May, Esq., Barrister-at-Law.] 


Groebel ». The Administrator of Hungarian Property. 
Romer, J. 18th December. 

PracTicE—CLAIM TO FuND IN HANDS OF ADMINISTRATOR OF 

HUNGARIAN Property—SussipiARyY ReELIEF—DECLARA- 

TION AS TO NATIONALITY—PARTIES—-WHETHER ATTORNEY- 

GENERAL NECESSARY. 

The Attorney-General is not a necessary party to an action 
against the Administrator of Hungarian Property in which 
the substantial claim was against the fund, and a subsidiary 
claim for a declaration as to nationality was added. 

Baron Reitzes de Marienwert v. The Administrator of 
Austrian Property, 1924, 2 Ch. 295, distinguished. 


This was a summons by the Attorney-General for an order 
dismissing him from the action on the ground that he was not 
a proper party. The action was by a person claiming property 
in the hards of the Administrator of Hungarian Property. 
The plaintiff also added a claim to a declaration to the effect 
that he was not at the critical dates a Hungarian national, 
but had acquired Polish nationality. For the plaintiff it 
was stated that the Attorney-General had been added because 








of a dictum of Tomlin, J., in the case of Baron Reitzes di 
Marienwert v. The Administrator of Austrian Property, 
which was as follows: “ Against the view of the case which I 
have indicated it was urged on the plaintifi’s behalf that he 
is entitled to bring an action merely for a declaration that he is 
a Polish national, and that the Court would be bound to 
adjudicate thereon, and if it adjudicated in his favour, the 
Administrator would be bound to accept the finding of the 
Court, and modify his conclusion accordingly, or at any rate 
that the plaintiff would be in a stronger position for applying 
for a release from the charge. Such an action may be possible ; 
I express no opinion upon it, but prima facie 1 should have 
thought that in such an action the presence of the Attorney 

General would be necessary.” 

Tomuin, J., after stating the facts said: In my view this 
dictum is not intended to apply to a case when the only sub 
stantial relief sought is a claim to a fund in the hands of the 
(Administrator. 

CouNnsEL: Dighton Pollock, Piceiotto, Mamp 

Souicirors : The Treasury Solicitor ; Stibbard, Gibson & ¢ b.. 
Solicitors for the Clearing Office. 


[Reported by L. MornGaN May, Esq., Barrister-at-Law 


High Court—King’s Bench Division 


Rye v.Parcell. Me‘'ardie, J. 6th, 7th and I&8th December, 
LANDLORD AND TENANT—LEASE—EXPIRATION OF LEASt 

TENANT HOLDING OVER AS QUARTERLY TENANT UPON 

SAME TERMS AS LEASE—AGREEMENT IN WRITING SIGNED 

ONLY BY LESSOR— ASSIGNMENT OF REVERSION TO PLAINTIFF 

Ricur oF ASSIGNEE TO SUE FOR BREACHES OF COVENANT 

IN LEASE—CoNVEYANCING Act, I881, 44 & 45, Viet 

c. 41, s. 10. 

In 1895 a lease of certain premises was qranted for a term 
of twe nly five years, and in 1900 the residue of that term was 
assiqned to the defi ndant. In INO a building lease of the 
same pre mises was granted to X for ninety-nine years, but 
subject to and with the benefit of the lease of 1895 In 1911, N 
obtained an advance hy an equitable mortqage to ) of the ninely 
nine years’ lease. Tn 1915, Y entered into possession under his 
mortgage. In (AT Y verbally agreed that the defendant should 
continue in possession as a quarterly tenant on the terms of the 
old le ase, but at an increased rent. Y’s aqent signed two letters 
confirming this agreement, but the defi ndant siqned nothing. 
In 1918 Y further verbally agreed that the defe ndant should 
remain in possession until 1990, This agrecme nt was con 
firmed in writing in a letter dated Tth Se pli mber, 1918, siqned 
hy Y’s age nt, hut not by the lefe ndant. In July, part the 
plaintiff received an assignment of the building lease from 7; 
and also acquired the full frechold. The defendant left th 
premises in November, 1920. On an action for damages fe r 
breaches of the r pairing and painting covenants : 

Held, that, although the document showing the terms of the 
tenancy the letter of Tth Se ple mber, 1918—had been sane d hy 
the landlord only, there was a sufficient aqreement in writing 
to bring the case within s. 10 of the Conveyancing Act, 1881, 
and the plaintiff was entitled to sue for breach of the terms, 
express or imple d, in that letter. 


The plaintiff, as owner of premises known as No. 5, Warwick- 
street, Regent-street, sued the defendant, the lessee, for 
damages for breaches of repairing and painting covenants. 
In September, 1895, the premises were leased to G for twenty 
one years from 25th March, 1896, at a rent of £120 a year. 
The lease contained full repairing and painting covenants, 
and the lessee also covenanted to deliver up the premises 
and all landlord’s fixtures “in such good and substantial 
repair as should be consistent with the due performance 
of the several covenants hereinbefore contained.” In 1600 
G assigned the lease to the defendant. In July, 1910, the 
lessors of the lease granted a building lease of the same premises 
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to one, Grace, for ninety-nine years as from the Ist March, 
1910, subject to, and with the benefit of, the lease of September, 
1895. By way of equitable mortgage to secure an advance, 
Grace, in 1911, deposited the building lease with one Nicholls. 
On 12th June, 1915, Grace was adjudicated bankrupt, and 
one Bourner was appointed trustee in bankruptcy on 17th 
June. Shortly after that date, Nicholls entered into possession 
of the premises under the powers contained in his mortgage. 
In February, 1917, Nicholls, acting through Grace as his 
agent, verbally agreed with the defendant that the defendant 
should hold over as a quarterly tenant after the expiration 
of the lease on 25th March, 1917, on the terms of the old 
lease, but at an increased rent. This verbal agreement was 
confirmed in writing by two letters signed by Grace, but no 
confirming letter was signed by the defendant. In accordance 
with the agreement contained in the two letters, the defendant 
remained in possession after the expiration of the lease. In 
July, 1917, the trustee in bankruptey of Grace formally 
assigned the ninety-nine years’ building lease of July, 1910, 
to Nicholls. In June, 1918, Nicholls gave the defendant 
notice to quit on 29th September, LOLS. No steps were 
taken to make this notice effective, because in September, 
1918, another verbal agreement was entered into between 
Nicholls and the defendant, under which the defendant 
was to remain in possession of the premises as tenant from 
29th September, L918, to the declaration of peace, at the rent 
of £325 a year. This verbal agreement was confirmed in 
writing by a letter dated 7th September, signed by Grace 
as the agent of Nicholls. The defendant, however, did not 
sign any letter confirming the agreement. On 22nd July, 
1920, Nicholls assigned the building lease of July, 1910, to 
the plaintiff, who, at the same time, acquired the full freehold 
of the premises. The defendant delivered up possession of 
the premises in November, 1920, and the plaintiff asserted 
that he had left them in a serious state of dilapidation. 
Cur. adv. vult. 

McCarpig, J., in the course of a considered judgment, 
said that the question for decision was whether the plaintiff 
could sue the defendant for breach of the tenancy agreement 
of September, 1918. Could the plaintiff maintain his action 
by virtue of s. 10 of the Conveyancing Act, 1881, (reproduced 
in s. 141 of the Law of Property Act, 1925)? That section 
enacted that ‘‘ Rent reserved by a lease, and the benefit of 
every covenant or provision therein contained . . . shall 
be annexed and incident to and shall go with the reversionary 
estate in the land, orin any part thereof, immediately expectant 
on the term granted by the lease . It was held in Col 
v. Kelly, 1920, 2 K.B. 106, that the terms of the old lease 
were by necessary implication incorporated into the new 
bargain made by the letters passing between the parties. 
So in this case the letter of 7th September, 1918, must be 
considered as having incorporated such terms of the lease 
of September, 1895, as were applicable to the continued 
tenancy. It was argued for the defendant that s. 10 of the 
Conveyancing Act, [88] did not apply here, because the 
plaintiff could not show that there was an agreement in 
writing signed not only by the former landlord. but also by 
the tenant. Section 10 of that Act did not expressly state 
that such agreement in writing must have existed before the 
section became applicable. The words of the section were 
simply “ Rent reserved by a lease.” Blane v. Francis, 1917, 
1 K.B. 252, decided that 10 did not apply if the agreement 
was merely verbal, but Cole v. Kelly. supra, decided that the 
section did apply where both parties had signed a document 
or letter which embodied the bargain for continuing the 
did s. 10 apply where the 


tenancy. The question here wa 
document showing the terms of the tenancy was 
by the landlord only 2? Was there in such a case an agreement 
in writing as required by the decisions, so as to bring the case 
within s. 10 of the Conveyancing Act, 1881; See Wedd v. 
Porter, 1916, 2 K. B. 91, and Blane v. Francis, supra. What 


signed 





was the meaning of “an agreement in writing” ? On this 
point his Lordship referred to In re Thompson, 1894, 1 Q.B. 
162; Inve Jones, 1895, 2 Ch. 719; Bewley v. Atkinson, 1879, 
13 Ch. D. 283; Mitchell v. Cantrill, 1887, 37 Ch. D. 56; 
Greaves v. Ashlin, 1813, 3 Campb. 425 ; Harnor v. Groves, 1855, 
15 C.B. 667; and Reus v. Picksley, 1866, L.R. 1 Ex. 342. 
Continuing, he said that, in his view, the letter of 7th September, 
1918, constituted a sufficient agreement in writing to bring 
the case within s. 10 of the Conveyancing Act, 1881. The 
plaintiff was, therefore, entitled to sue the defendant for 
breach of the terms, express and implied, in that letter 
the most vital of which was the obligation to yield up 
possession of the premises in good and substantial repair. 

Judgment for plaintiff. 

CounseL: for plaintiff, Greaves-Lord, K.C., and Warwick 
Drape ry: for defendant, Rayne r Goddard, K.C., and Willoughby 
Williams. 

SOLICITORS : 
W. Hf. Hales. 


[Reported by CoLIn CLAYTON, Esq., Barrister-at-Law.] 


for plaintiff, Rye & Eyre; for defendant, 


Standingford v. Bruce. 
Shearman and Sankey, JJ. 2nd December, 1925. 


LANDLORD AND TENANT—DWELLING-HOUSE—PART SUBLET 
TENANT LeaAvina witnout Notice to Quit—SuB-TENANT 
Ho.Lpinc OvER—LANDLORD UNABLE TO LET REMAINDER— 
PosITION OF SUB-TENANT—INCREASE OF RENT AND Mort- 
GAGE InteREST (Restrictions) Act, 1920 (10 & 11 Geo. 
5, ¢. 17), ss. 5 (1) (e), 15 (3). 

By s. 5 (1) (ec) of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, no order or judqme nt for the recovery 
of possession of a dwelling-house to which the Act applies shall 
be made or given unless “ the tenant has given notice to quit, 
and in consequence of that notice the landlord has contracted to 
sell or let the dwelling-house or has taken any other sleps as a 
result of which he would, in the opinion of the court, be seriously 
pre judiced if he could not obtain posse sston.”” 

By s. 15 (3) “* where the interest of a tenant of a duc lling-house 
to which this Act appli s is determined, either as the result of an 
order or judgment fer possession or ejectment, or for any other 


reason, any sub-tenant to whom the premises or any part thi reof 


have been lawfully sublet shall, subject to the provisions of this 
Act, be deemed to become the tenant of the landlord on the same 
terms as he would have held from the tenant if the tenancy had 
continued.” ; 

The (appr llant, the landlord, had let the pre mises in question 
to a tenant who had sublet two of the rooms to the re sponde n. 
The tenant quilted the premises without queing notice to the 
appe lant and leaving the responde nt in POSsession of the two 
rooms, The re sponde nt claimed the exclusive use of the kitchen 
in consequence of which the appellant was unable to let the 
re maindey of the pre mises, The County Court Judge re fused 
to admit secondary evidence that the rent-book contained a 
covenant against sub letting - he held that the res ponde nt was 
lawfully in possession ; and he refused to make an orde r for 
JOSSOCSSION., 

Held, dismissing the appeal, that leaving the premises without 
notice to quil did not come within the words of 8. 5 (1 ) (e), and the 
sub-tenant was thereby protected under s. 15 (3). 


Appeal from the Croydon County Court, 

The appellant was the owner of a dwelling-house at South 
Norwood containing four rooms, including the kitchen. In 
1917, the house was let, on a weekly tenancy at I4s. 10d. per 
week, to one William Wheeler, who sub-let two rooms to the 
respondent at 7s. per week. Wheeler quitted the premises 
in May. 1924, without giving notice to the appellant, and 
leaving the respondent in possession of the two rooms. The 
appellant consistently refused to accept rent from the 
respondent. The respondent claimed the exclusive use of the 
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kitchen, and in consequence of this claim the appellant was 
unable to let the remainder of the house. He therefore applied 
for an order for possession. This the County Court Judge 
refused, holding that the respondent was a statutory tenant 
to whom no notice to quit had been given by the appellant. 
Nor did he accept the appellant’s evidence that she had written 
in the rent book the words “ not to assign or underlet without 
the consent of the landlady.” As the appellant had admitted 
that she had neither made an effort to find Wheeler nor to 
obtain the rent book, the County Court Judge would not 
allow evidence to be given of the alleged prohibition against 
sub-letting, and non-suited her. On appeal, the question 
for the court was whether the vacation of the premises by 
Wheeler without notice was equivalent to the giving of a 
notice to quit by him within s. 5 (1) (c) of the Rent Restrictions 
Act, 1920. Hylton v. Heal, 65 Sol. J. 311; 1921, 2 K.B. 438, 
referred to. 

SuEARMAN, J. The general principle laid down bys. 15 (3) 
of the Act of 1920 was, omitting possible except ions, that a sub- 
tenant continued to enjoy the protection of the Act not- 
with standing the determination of the tenancy, by forfeiture or 
re-entry. The plaintiff claimed that she had a right to turn 
out the sub-tenant because the tenancy had been determined. 
The sub-tenant claimed the protection provided by the Act to 
which he was entitled, unless it contained provisions which pre- 
vented him from relying on it. It was first argued on behalf 
of the appellant that the tenant had done something equivalent 
to giving notice to quit and that the words of s. 5 (1) (c) “* the 
tenant has given notice to quit, and in consequence of that 
notice the landlord would be seriously prejudiced if he 
could not obtain permission,’ deprived the sub-tenant of 
his protection. Whatever might be the spirit of the Act or the 
hardship created by it, the action of the tenant was not within 
the letter of the statute and that section did not apply, nor 
did it deprive the sub-tenant of his protection. Notice to quit 
was a well-known technical expression and meant nothing 
else. 

The County Court Judge held that the sub-tenant was 
lawfully in possession because there was no restriction against 
sub-letting. The landlord had said that such a restriction 
was set out in the rent book. She could not pre duce it because 
it was with Wheeler. 
adduced the plaintiff had to prove to the satisfaction of the 
judge that due diligence had been used to secure the presence 
of the original in court. It was for the judge to say if that 
had been done. He was not satisfied on the point and refused 
to admit the secondary evidence. In case it should, however, 
become available later, he took the milder course of entering 
a non-suit. This Court was asked to say that the County 
Court Judge was wrong in non-suiting the plaintiff, but it 
‘was impossible to say that he had applied any wrong principle, 
and the appeal would be dismissed. 

Appeal, dismissed. 

SankEY, J., delivered a concurring judgment. 

CounseEL : Reginald Sharpe, for the appellant ; R. P. Croom- 
Johnson and Geoffrey Moseley, for the respondent. 

Soticirors: W. A. S. Hellyer, for the appellant ; 
and Williams, for the respondent. 

[Reported by Cotin Clayton, Esq., Barrister-at-Law.] 


Cayzer, Irvine and Company, Limited v. Board of Trade. 
Rowlatt, J. 4th and 8th December, 1925. 
CROWN—ARBITRATION—PROCEEDINGS BEGUN AFTER LAPSE 
oF Six Years—Ricut or Crown to RELY ON STATUTE 

oF LimitraTions, 21 Jac. 1, c. 16. 


Jefore secondary evidence could be 


Ransom 


In arbitration proceedings which have been commenced more 
than six years afte r the happening of the event which qave rise 
to those proceedings the Crown may rely on the Statute of Limita- 
tions, unless the contrary is provide d for in the submission. 

Special case stated under s. 7 of the Arbitration Act. In 
May, 1917, the “ Clan Maclachlan,” a steamer belonging to the 


| 


| 





plaintiffs, was requisitioned by the Ministry of Transport, 
under the conditions of the T. 99 form of charter-party. On 
the night of 19th July, 1917, the vessel, while so requisitioned, 
was steaming without lights, by order of the Admiralty. It came 
into collision, and was totally lost by risks, which, the claimants 
alleged, were included, as against the Admiralty, in the terms 
of the charter party The Board of Trade, as successors to 
the Ministry of Shipping, denied the allegation. A dispute 
arose, and the matter was referred to arbitration, as provided 
by the charter-party. The charter-party contained the 
“It is further mutually agreed that such 
arbitration shall be a condition precedent to the commence- 
ment of any action at law.” At the hearing of the arbitration 
it was contended, inter alia, by the Board of Trade, that the 
claim was barred by the Statute of Limitations, as the pro- 
ceedings had not been taken until after six years had elapsed 
from the date of the loss of the vessel. The arbitrator decided 
that the claim was not barred by the Statute of Limitations, 
and made an award in favour of the claimants subject to the 
opinion of the Court. 

{0WLATT, J.: There was only one point in the case for 
decision, and that was whether the arbitrator was right in 
not giving effect in favcur of the Crown to the Statute of 
Limitations, 21 Jac. 1, c. 16. That statute did not of itself 
apply to arbitrations; it did not affect the debt; it only 
limited the remedy, and, therefore, in an arbitration it was a 
question of construction whether the submission required 
the arbitrator to follow the analogy of the statute. It seemed 
to him that Jn re Astle y and T yldesl y Coal and Salt Co., 
68 L.J., Q.B. 252, decided that where a submission was silent 
the arbitrator was to take the Statute of Limitations into 
consideration. In this Case Mr. Miller drew his (his Lordship’s) 
attention to the form of the submission, which made an award 
a condition precedent to any right of action, and he pointed 
out that in a case of that kind the statute ran from the making 
of the award, and not before. That was so, no doubt, in an 
action on the award, but that did not affect the present 
question, which was whether the arbitrator should take the 
statute into consideration at an earlier stage when making 


following clause : 


hisaward. That being the position with regard to arbitrations 
between subiects and subjects, what was the position with 
regard to the Crown ? The Crown could not be sued, but it 
could admit proceedings against itself under the Petition of 
Right Act. It was not accurate, however, to say that the 
Crown could be sued by petition of right. It merely referred 
the petition, through the Secretary of State, for the considera- 
tion of the court. In Rustomjee v. The Queen, 1 Q.B.D. 487, 
it was said by the court, although it did not appear necessary 
for the decision, that the Statute of Limitations could not be 
pleaded in a petition of right, because the statute applied to 
an action, and a petition of right was not an action. The 
Court there did not consider whether it might have been 
suggested that the action of the Crown in admitting proceedings 
against itself and calling into operation the machinery of the 
Petition of Right Act impliedly imported the Statute of 
Limitations into the question between the parties. The 
question now was, whether, when the Crown entered into a 
submission in a commercial matter, as in this case, and which, 
if it were entered into between subjects, would import the 
consideration of the statute, the Crown would also be in the 
same position as a subject. The position would be the same 
if a foreign government were entering into a submission of this 
kind in this country, although it could not be sued here, nor 
could it authorize proceedings against itself by a petition of 
right. His opinion, that the Crown was entitled to set up the 
statute, was fortified by the fact that there was no quality 
inherent in the Crown which excluded the operation of the 
statute in its favour. According to the rule laid down in 
Chitty, on “ The Prerogatives of the Crown,” p. 382, “ though 
the King may avail himself of the provisions of any Acts of 
Parliament, he is not bound by such as do not particularly 
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and expressly mention him.” He (his Lordship) saw no 
ground, therefore, why the Crown should not set up the statute. 
He desired to add that what he had said did not touch the 
question whether in such a submission a subject could plead 
the statute against the Crown If that question arose it 
would have to be carefully considered whether the contract 
could be construed as taking away the right which might be 
said to be inherent in the Crown not to be prejudiced by the 
laches of its servants. Award in favour of the Crown. 

CounseL: For the Board of Trade, Sir Douglas Hloqq, A . 
and Russell Davies; for the claimants, A. 7’. Miller, K.C.., 

7. Jame UP and Jam s Mar millan. 

SOLICITORS For the Board of Trade, Solicitor to the Board 
of Trade : for the ( laimants . Tne Colt, I nee & Roscoe. 


Reported by Coin Clayton, Esq., Barrister-at-Law.] 





Obituary. 
[ Notices intended for insertion in the current issue should reach us 
on Wednesday morning. |} 
Mr. W. A. BLAXLAND 
Mr. William Athelstan Blaxland, J.P 


at Bournemouth at the age of eighty-one. Mr. Blaxland was 


oli itor. died rec ently 


for many years Solicitor to the London County Council and 
was a recognised authority on Local Government Law and 
had con iderable experience in the promotion of and opposition 
to Parliamentary Bill The eldest son of the late Mr. George 
Blaxland, of the firm of Messrs. Jones & Blaxland, of 
Lineoln’s Inn, solicitor he was articled in 1861, and soon 
after his ‘admission joined the firm as a partner. In 188| 
he became Assistant Solicitor to the old Metropolitan 
Board of Works, and two vears after the birth of the London 
County Council under the Local Government Act, 1888, he 
was appointed Solicitor to that important authority, and-had 
charge of the Legal and Parliamentary work in connexion 
with the transfer to the County Council of the various tramway 
svstems in the County of London and development of the 
whole undertaking by electricity and the Holborn to Strand 
linprovement and the extension of the main drainage system, 
including the acquisition of the necessary properties, He 
retired on a well-earned pension in 1905 and took up his 
residence in Bournemouth, where he was appointed a 
magistrate. His wife predeceased him in 1920, and he leaves 
one son and three daughters. 





Rules and Orders. 


(Continued from p. 330.) 
LAND REGISTRATION, ENGLAND. 
THe LAND Reatstry (MIDDLESEX DEEDS) Fee OrpeErR, 1925. 


DATED DECEMBER 23, 1925. 

I, George Viscount Cave, Lord High Chancellor of Great 
Britain, with the concurrence of the Lords Commissioners of 
His Majesty’s Treasury, by virtue and in pursuance of the 
Middlesex Registry Act, 1708.(a) and of the Land R gistry 
(Middlesex Deeds) Act, I891.(6) as amended by the Law of 
Property Act, 1925,(c) and of all other powers and authorities 
enabling me in that behalf hereby make the following Rules 
with respect to fees: 

1. The Fee Order annexed to the Land Registry (Middlesex 
Deeds) Rules, 1892, and the Land Registry (Middlesex Deeds) 
Fee Order, 1914,(d) shall be annulled and the fees contained in 
the Schedule to this Order shall be paid under the above 
Acts. 

2. Fees se nt by post may be pa‘d in Bank of England notes 
or by banker's draft or _ vl or post office order, or cheque 
drawn to the order of the Commissioners of Inland Revenue. 

3. If the anount of the fees chargeable according to the said 
Schedule appears to the Registrar in any particular case to be 
either insufficient or excessive, owing to the time and labour 


(a) 7 Ann. c. 20. (>) 54-5 V. c. 64 
(c) 15 & 16 G. 5. ¢. 20 


(d) S.R. & O. 1914, No. 423. 








involved, he may increase or reduce the fees by such an amount 
as he thinks fit having regard to the special circumstances of 
the case. 

1. This Order may be cited as the Land Registry (Middlesex 
Deeds) Fee Order, 1925, and shall come into operation on the 
Ist day of January, 1926. 

Dated the 23rd day of December, 1925. 

Cave, ©. 
W. Cope, )» Lords Commissioners of 
Curzon, j} His Majesty’s Treasury. 


Schedule. 


EES. 
 & 
Ll. Registration of a memorial (including 
a Certificate of Satisfaction of 
Mortgage under Section 17 of the 
Act of 1708 and any necessary entry 
in the Register) - ‘a - 5 0 
2. Noting the discharge of a@ mortgage 
under the Rule applicable thereto 2 6 
3. Personal search, per name .. ee 2 O 


1. Official search : 
CONSIDERATION ON TRANSACTION OR VALUE OF THE 
INTEREST IN THE LAND AFFECTED. 


| 
Up to Up to Up to Over 
£3,000 £10,000 £20,000. £20,000. 





| 
| 


gad £ sd gEs.d ga d, 


Per name, for a period not exceeding 0 3 0 0 40 0 5 0.0 10 O 
10 years 

Per name, for a period exceeding l0 and 0 3 6 0 5 0 0 6 0 O12 6 
not execeding 20 years 

Per name, for a period exceeding 20 and > 0 4 0 0 6 0 010 0 O18 O 
not exceeding 30 years 

Per name, for a period exceeding 30and 0 5 0 010 0/015 0 t 0 O 


not exceeding 40 year - 
Per name, for a period exceeding 40 0 10 0 015 0 1 0 0°51 5 0 


years 

d. 

5. Statutory Declaration taken in the 
Registry es os én 2 0 
Kach Exhibit thereto et ee l t 

6. Expediting return of instrument if 

required within 24 hours of its being 
left inthe Registry .. - ma 2 6 

7. Office copies bd. per folio with a 
minimum fee of a 7 a 3. 0 


Such charges accord- 
ing to time and 
labour involved, as 
the Registrar shall 
prescribe. 


3. Copies of plans 





SUPREME COURT, ENGLAND. 
PROCEDURE, 
THe NON-CONTENTIOUS PROBATE RULEs, 1925. 
DECEMBER 3, 1925. 

I, the Right Honourable Henry Edward Baron Merrivale, 
President of the Probate, Divorce and Admiralty Division of 
the High Court of Justice, with the concurrence of the Right 
Honourable George Viscount Cave, Lord High Chancellor of 
Great Britain, and of the Right Honourable Gordon Baron 
Hewart, Lord Chief Justice of England, by virtue and in 
pursuance of the Court of Probate Act, 1857, The Adminis- 
tration of Justice Act, 1920, The Administration of Estates 
Act, 1925, The Administration of Justice Act, 1925, The 
Supreme Court of Judicature (Consolidation) Act, 1925, and 
all other powers enabling me in that behalf hereby order as 
follows : 

1. Interpretation.}—In this Order :— 

“The Principal Registry Rules’? means the Rules and 
Orders and Instructions for the Registrars of the Principal 
Registry of the Court of Probate in respect of Non- 
contentious business, dated the 30th day of July, 1862, as 
amended by any subsequent Rules : 

‘The Diztrict Registry Rules’’ means the Rules and 
Orders and Instructions for the Registrars of the District 
Registries of the Court of Probate, dated the 27th day of 
January, 1863, as amend>d by any subsequent Rules. 

‘The forms annexed ’? means the forms annexed to the 
Principal Registry Rules and to the District Registry Rules 
as printed in the 12th Volume of the S‘atutory Rules and 
Orders Revised, as being in force on the 3lst December, 
1903, and published under the authority of His Majesty’s 
Stationery Office, subject to such substitutions as are set out 
in the Third Schedule to these Rules. 


DATED 
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2. Revocation of existing rules and substitution of new rules. ] 
—(1) The Principal Registry Rules and the District Registry 
Rules, which ave specified by number in the first column of the 
First Schedule to this Order, are hereby revoked, and the Rules 
set out in the second column of the said Schedulk e hereby 
respectively substituted for each of the Rules specified in the 
said first column. 

(2) Rule 61 of the Principal Registry Rules is hereby 
revoked. 

3. Provisions as to persons dying before and after 1st January, 
1926, respectively.}—Where any Rule set out in the second 
column of the first Schedule to this Order is expressed to 
apply only in the case of a person who died on or after th 
ist day of January, 1926, the Rule in force at the date of these 
Rules for which the said Rule is directed to be substituted 
shall continue to have effect in respect of persons who died 
before the said date. 

1. Additional Rules.}—The Rules set out in the Second 
Schedule to this Order are hereby added to the Principal 
Registry Rules and the District Registry Rules respectively 
and shall bear the numbers in the said respective sets of Rules 
by which they are distinguished in the said Schedule. 

5. Substitution of new forms for existing forms.}—Those of 
the forms annexed which are specified by number in the first 
column of the Third Schedule to this Order are hereby revoked 
and the forms specified in the second column of the said 
Schedule are hereby respectively substituted for each of the 
forms specified in the said first column. 

6. Short title and commencement.}—These Rules may be 
cited as the Non-Contentious Probate Rules, 1925, and shall 
come into operation on the Ist day of January, 1926, save 
that :— 

(a) So far as they revoke Rule 61 of the Principal Registry 

Rules they shall come into operation upon the date of the 

direction (if any) given by the President of the Probate 

Division with the concurrence of the Lord Chancellor under 

subsection (3) of Section 18 of the Administration of Justice 

Act, 1925, or of the second paragraph of Part I of the Fifth 

Schedule to the Supreme Court of Judicature (Consolidation) 

Act, 1925, as the case may be, and 

(6b) So far as they prescribe the form of bond to be given to 
the Principal Probate Registrar they shall come into 
operation forthwith. 

Dated the 3rd day of December, 1925. 

Merrivale, P. Cave, ©. ) 
Hewart, C. J. J 


I concur. 


First SCHEDULE. 


Rules revoked. Rules in substitution for those 1 ked. 


Rule 30. Principal | Save as is in the Administration of Estates 
Registry Rules, Act, 1925, expressly provided, no person 
Rule 36. District entitled to a general grant in respect of the 


estate of a deceased p rson ill b pe rmitted 
to take a limited grant except under the 
direction of the Judg 


Regist ry Rules. 


Rule 37. — Principal | The oath to lead a grant of administration or 
Registry Rules. of administration with the will is to be so 
Rule 43. District worded as to clear off all persons having a 


prior right to the grant, and the grant is to 
show on the face of it how the prior interests 
have been cleared off. In all administrations 
of a special character the recitals in the oath 
and in the letters of administration must be 
framed in accordance with the facts of the 


egistry Rules, 


case. 
Rule 39. Principal | In all cases of administration, except wher 
Registry Rules. these Rules otherwise expressly provide or a 
Rule 46. District Registrar otherwise directs, two sureties aré 
Registry Rules. to be required to the bond, and where the 
deceased dies on or after the Ist day of 
January, 1926, the bond shall be given in 
double the amount of the property to be 
placed in the possession of, or dealt with by, 
the administrator by means of the grant. 
The alleged value of such property shall be 
verified by affidavit if required; the bond 
shall be in such of the forms annexed to the 
Rules as is appropriate to the case or such 
other form as in the special circumstances 
of the case the Registrar may direct. 


Rule 50, Principal | Except where otherwise provided in these 
Registry Rules. Rules no person who renounces administra- 


Rules revoked. 
Rule 62. Principal 
Registry Rules. 


Rule 72. District 
Registry Rules. 


Rule 74. District 
\egistry Rules. 


Rule 75. District 
Registry Rules. 


Rule 66. Principal 
Registry Rules. 


Rule 76. Principal 
Registry Rules. 


Rule 89. District 
tegistry Rules. 


Rule \L1. — Principal 
Registry Rules, 

Rule 104, District 
‘egistry Rules. 


Rule 112, — Principal 
Registry Rules, 

Rule 105. District 
Registry Rules. 


Rule 113. Principal 
Registry Rules 

Rule 106, District 
Registry Rules, 





Rule sue ibstitution of those revoke d. 


No grant shall be sealed at any time if the 
Registrar has knowledge of an effective 
caveat, 

Any person intending to oppose the issuing of a 
grant of probate or letters of administration 
must, either personally or by his solicitor, 

ter a caveat in the Principal Registry of 
in a District Registry. 

The District Registrar shall, immediately upon 
a caveat being entered, send a copy thereof 
to the Registrars of the Principal Registry. 

If for any reason the seal should not have 
been placed upon a grant within 48 hours 
of receipt of the Registrar's certificate, a 
further certificate shall be obtained from the 
Prin ipal Re gistry. No grant shall be sealed 
at any time if the Registrar has knowledge 
of an effective caveat. 

Sefore any citation is signed by a Registrar, 
a caveat shall be entered against any grant 
being made in respect of the estate of the 
deceased to which such citation relates, 

In the case of a person dying intestate on or 
after | January. 1926, leaving no known 
person entitled to share in his estate, a 

ci m must be sued against all persons 

having, or pretending to have, a right to 
share in the estate, and the service thereof 
upon them shall be effected as required by 

Rule 70. Such citation must also be served 

upon His Majesty’s Procurator-General 

r upon the Solicitor for the Duchy of 

Lancaster, or upon the Solicitor for the 

Duchy of Cornwall, as the case may require. 


In the ca f a person dying intestate on or 
ifter the Ist January, 1926, leaving no 
know! pers n entitled to share in his estate, 
1 citation must be issued against all persons 
havi r pretending to have a right to 
share in the estate 


Where application is made for probate or 
administration by a Trust Corporation other 
than the Public Trustee the officer appointed 
by the Corporation for such purpose shall in 
every case lodge in the Registry a sealed 
( py of the resolution appointing him, and 


iall depose, in the oath to lead the grant, 
that the Corporation is a Trust Corporation 
within the meaning of sections 161 and 175 


of the Supreme Court of Judicature (Con 
lidation) Aet, 1925, and shall further 
depose in what manner the said Corporation 
n d to apply for the 
it by the per entitled thereto, 
irety shall be required from a Trust 
Corporation having its’* principal office 
within the jurisdiction, unless the Registrar 
shall so direct. 
Where an executor, who has renounced 
probate, applies for leave of the Court to 
withdraw his renunciation after a grant has 
been made, he shall lodge such grant with 


the paper 1 motion When leave to 
withdraw a renunciation has been granted, 
a notation of the subsequent probate shall 


be made upon the Original Grant and the 

Record thereof or, in the event of the 

Original Grant not being available, upon the 

Record, and the Grant when so noted shall 
be retained in the Regi stry unless the Court 
shall otherwise direct 

In every oath to lead a grant of administration, 
with or without the will annexed, the 





deponent shall state whether there is a life 
int tor am rity, and the Registrar 
may ll for such further evidence as he may 


SECOND SCHEDULE. 


Additional Rules. 


Rule 61. District 
Registry Rules. 


tion (with or without the will) of the estate 
of a deceased person in one character is to be 
fall »wed to take representation to the same 
deceased in another character. 





Rule 114 in the Principal Registry Rules and Rule 107 in 
the District Registry Rules : 

Where there are more than four « cutors who have not 

renounced and are competent to take probate, the grant will 
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bear a notation that powel! is reserved to the other executors 
to apply on vacancies occurring. 
Rule 115 in the Principal Registry 
the District Registry Rules: 
Application under section 160 (2) of the Supreme Court of 
Judicature (Consolidation) Act, 1925, shall be by way of 
summons before the Registrar supported by the affidavit 
of the applicant together with such further evidence, if any, 
as the Registrar may direct. The original grant may be 
noted with the appointment of the substituted administrator, 
or may be impounded, or revoked, as the 
may require, or as the Registrar 


Rules and Rule 108 in 


or administrators, 
circumstances of the case 
may direct. 

The original grantee, if he is not the applicant, shall be 
served with the summons unless the Registrar shall otherwise 
require, 

Rule 116 in the Principal Registry 
the District Registry Rules 

Where the deceased died on or after the Ist 
1926, and application is made to take a separate grant of the 

part thereof, or of the personal estate 
(not being trust estate), the Oath shall state that the 
deceased died solvent. The renunciation, in respect of that 
part of the estate, of all persons first entitled to a general 
grant, must be filed, and so in like manner in respect of a 
grant of trust property only. 
Rule 117 in the Principal Registry Rules and Rule 110 in 

the District Registry Rules : 

Where the deceased died on or after the Ist January, 
1926, applications under section 164 of the Supreme Court 
of Judicature (Consolidtaion) Act, 1925, shall be made upon 
motion to the Court, and the Court may require notice to 
be given to persons having a prior right to a grant or to 
such other persons as it may think fit. 

A grant under this section may be limited as 
or portion of the estate or otherwise as the Court may think 


fit. 


tules and Rule 109 in 
January, 


real estate or any 


regards time 


Rule 118 in the Principal Registry Rules and Rule 111 in 
Rules : 


the District Registry 

In every oath to lead a grant of probate or administration 
(with or without will annexed) where the deceased died 
on or after the Ist January , 1926, the deponent shall swear 
to the best of his knowledge information and belief whether 
there is land vested in the deceased which was settled 
previously to his death and not by his will: and the trustees, 
at the date of death, of such settled land, if any, shall be 
cleared off before a general grant shall issue. 

A general executor or person ent itled to a full grant may 
take a grant save and except settled land. 

Rule 119 in the Principal Registry Rules and Rule 
the District Registry Rules : 

Where the deceased died on or after Ist January, 1926, 
leaving a will, the priority of right to a grant of probate or 
administration with will annexed shall be as follows : 

1. Executors. 
Residuary legatees or devisees in trust. 
Residuary legatees or devisees for life. 

1. Ultimate residuary legatees or devisees, or, 
the residue is not wholly disposed of, the persons entitled 
upon an intestacy. 

5. The legal pe rsonal = re 
indicated in 4. 
6. Legatees or devises 
7. Contingent residuary 


> 


112 in 


» 
° 
oe 


where 


presentatives of persons 

s, or creditors, 

legatees or devisees, or 
contingent legatees or devisees, or persons, having no 

interest in the estate, who would have been entitled to a 

grant had the deceased died wholly intestate 

8. The Crown. 
Rule 120 in the Principal Registry 
the District Registry Rules : 

Where the deceased died on or after 
wholly intestate the priority of right to a 
administration shall be as follows : 

1. Husband or wife. 
Children, or other issue of deceased taking per stirpes. 
Father or mother. 
1. Brothers and sisters of the whole blood, or the issue 
of deceased, brothers and sisters of the whole blood, taking 


Rulis end Rule 113 in 
Ist January, 1926, 
grant of 


» 
2 
oo. 


per stirpes. . 

5. Brothers and sisters of the half blood, or the issue 
of deceased brothers and sisters of the half blood, taking 
per stirpes. 

6. Grandparents. 

7. Uncles and aunts of the whole blood, or the issue of 
deceased uncles and aunts of the whole blood, taking per 
stirpes. ; 

8. Uncles and aunts of the half blood, or the issue of 
deceased uncles and aunts of the half blood, taking per 


stirpes. 








9. The Crown. 
10. Creditors. 
Rule 121 in the Principal Registry Rules and Rule 114 in 
the District Registry Rules : 

Upon the making of a grant, live interests will be preferred 
to dead interests ; and, in the case of conflicting claims, the 
nearer interest will be preferred to the more remote, unless 
the Registrar shall otherwise direct. 

Rule 122 in the Principal Registry Rules and Rule 115 in 
the District Registry Rules: 

Where it is sought to join, with a person entitled to a 
grant, a person not equally or next entitled, all persons with 
a prior right must be cleared off by renunciation or by a 
Registrar’s order on summons for a joint grant. 


Turd SCHEDULE. 





Forms revoked. Forms in substitution for those re voked. 


No. 16. 
Principal In toe Hicu Court or Justice. 
Divorce and Admiralty Division. 
The Principal Probate Registry. 
Know Att Men by these Presents, that We 


No. 16. Probate, 


Registry Rules, 


are jointly and severally bound unto The 
Principal Probate Registrar, in the Sum of 
Pounds of good and lawful Money 
of Great Britain, to be paid to the said 
Principal Probate Registrar, for which pay- 
ment well and truly to be made we bind 
ourselves and each of us, for the whole, our 
Heirs, Executors and Administrators, firmly 
by these Presents. ; 
Sealed with our Seals. 
Dated the day of 192 
The Condition of this Obligation is 
That if the above named 
the 
of 
deceased, who died on the day of 
19 , and the intended Administrator 
of all the Estate which by Law devolves on 
and vests in the personal representative of the 


such, 


u 







aa! B} 


said Deceased, 
do, when lawfully called on in that behalf, 
make, or cause to be made, a true and perfect 
Inventory of the said Estate 

which has or shall come to 
the Hands, Possession or Knowledge of the 
said intended Administrator, and the same so 
made do exhibit, or canse to be exhibited, into 
| the Principal Probate Registry of the said 
Division, whenever required by Law so to do. 
| And the said Estate 
' 


iu oud 
u ulyy! wv 
pe 


poe 





pod ALLO pue 


dq well and truly administer according to Law ; 
And further do make, or cause to be made, 
+ just and true account of the Administration 
| of the said estate, whenever required by Law 
so to do. And if it shall hereafter appear that 
| any last Will and Testament was made by the 
| said Deceased, and the Executor or Executors 
| Persons therein named do exhibit the 
same into the said Division of the said Court, 
making request to have it allowed and 
approved accordingly, if the said intended 
Administrator being thereunto required, do 
render and deliver the Letters of Administra- 
tion (approbation of such Testament being first 
had and made) in the said Court, then this 
Obligation to be void and of none effect, or else 
to remain in full force and virtue. 
Signed, Sealed and Delivered by the within- 
named 
in the presence of 


Aq 
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or other 





A Commissioner for Oaths. 


No. 17. 
In tue Hien Court or Justice. 
Divorce and Admiralty Division. 
The Principal Probate Registry. 
Know ALL Men by these Presents, that We 


No. 17.—Principal Probate, 


tegistry Rules. 


are jointly and severally bound unto The 
Principal Probate Registrar, in the Sum of 
Pounds of good and lawful Money 
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Forms revoked 
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Forms in substitution for those revoked 


of Great Britain, to be paid to the said 
Principal Probate Registrar, for which pay 
ment well and truly to be made we bind 
ourselves and each of us, for the whole, our 
Heirs, Executors and Administrators, firmly 
by these Presents. 

Sealed with our Seals, 

Dated the day of 192 


The Condition of this Obligation is such, 
That if the above named 
the 
of 


deceased, who died on the day of 
, 19 , and the intended Administrator 
(with the Will ) of all the Estate which 
by Law devolves on and vests in the personal 
representative of the said Deceased, 
do, when lawfully called on in that behalf, 
make, or cause to be made, a true and perfect 
Inventory of the said Estate 
which has or shall come to the 
Hands, Possession or Knowledge of the said 
intended Administrator, and the same so made 
do exhibit, or cause to be exhibited, into the 
Principal Probate Registry of the said Division, 
whenever required by Law so to do. And the 
said Estate 
do well and truly administer according to Law; 
And further do make, or cause to be made 
a just and true Account of the Administration 
of the said Estate whenever required by Law 
so to do, then this Obligation to be void and 
of none effect, or else to remain in full force 


| and virtue. 
| Signed, Sealed and Delivered by the within 


No. 17. —District 
Registry Rules. 
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named 
in the presence of 
A Commissioner for Oaths 


No. 17. 
In true Hien Court or Justice. 
Divorce and Admiralty Division, 
The District Probate Registry at. 
Know ALL Men by these Presents, that We 


Probate, 


are jointly and severally bound unto The 

Principal Probate Registrar, in the Sum of 
Pounds of good and lawful Money 

of Great Britain, to be paid to the said 

Principal Probate Registrar, for which pay 

ment well and truly to be made we bind 

ourselves and each of us, for the whole, our 

Heirs, Executors and Administrators, firmly 

by these Presents. 

Sealed with our Seals. 

Dated the day of 192. 

i Obligation is such 


The Condition of this 
That if the above named 
the 
of 


deceased, who died on the day of 
, 19 , and the intended Administrator 
of all the Estate which by Law devolves on 
and vests in the personal representatives of the 
said Deceased 
do, when lawfully called on in that behalf, make, 
or cause to be made, a true and perfect Inventory 
of the said Estate 
which has or shall come to the 
Hands, or Knowledge of the said 
intended Administrator, and the same so mad 
do exhibit, or cause to be exhibited, into the 
District Probate Registry of His Majesty’s 
High Court of Justice at 
whenever required by Law so to do. 
said Estate 
do well and truly administer according to Law ; 
And further do make, or cause to be made, a just 
and true account of the Administration of the 
said estate, whenever required by Law so to do. 
And if it shall hereafter appear that any last Will 
and Testament was made by the said Deceased, 
and the Executor or Executors or other Persons 


Possession 


And the 


therein named do exhibit the same into the said 





s revoked. 


Division of the said Court, making request to 
have it allowed and approved accordingly, if the 
said intended Administrator being thereunto 
required, do render and deliver the Letters of 
Administration (approbation of such Testament 
being first had and made) in the said Court, then 
this Obligation to be void and of none effect, or 
else to remain in full force and virtue. 
Signed, Sealed and Delivered by the within- 
named : 

in the presence of 

\ Commissioner for Oaths. 


No. 18. 
District In THE Hiau Court or Justice. 
Registry Rules. Divorce and Admiralty Division, 
The District Probate Registry at 
KNow ALL Men by these Presents, 


, . 
Vo. 18 Probate, 


that We 


are jointly and severally bound unto The 
Principal Probate Registrar, in the Sum of 

Pounds of good and lawful Money 
of Great Britain, to be paid to the said Principal 
Probate Registrar, for which payment well 
and truly to be made we bind ourselves and 
of us, for the whole, our Heirs, Executors 
and Administrators, firmly by these Presents. 
Sealed with our Seals. ae 
Dated the day of 


| 
eacn 


192 


The Condition of this Obligation is suc h, 
That if the above named 
the 
of 
deceased, who died on the day of 


19 , and the intended Administrator 
Will ) of all the Estate which 
by Law devolves on and vests in the personal 
representative of the said Deceased, 
do, when lawfully called on in that behalf, make, 
or cause to be made, a true and perfect Inventory 
| of the said Estate 
which has or shall come to the 
Hands, Knowledge of the said 
intended Administrator, and the same so made 
do exhibit, or cause to be exhibited, into the 
District Probate Registry of His Majesty's High 
Court of Justice at 
whenever required by Law so to do, 
said Estate 
and truly administer according to Law. 
And further do make, or cause to be made, 
a just and true Account of the Administration 
of the said Estate whenever required by Law so 
to do, then this Obligation to be void and of 
effect, or else to remain in full force and 


‘e 


(with the 


tu¢ 
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And the 
do well 


hone 


virtue 

Signed, Sealed and Delivered by the within- 
named 

in the presence of 


A Commissioner for Oaths. 


TRUSTEE. 
PUBLIC TRUSTEE 
THE PUBLIC TRUSTEE (CUSTODIAN TRUSTEE) RULEs, 
DATED DECEMBER 17, 1925. 

Whereas by divers Acts of Parliament which are expressed 
to come into operation on the first day of January, 1926, it is 
provided that in each of those Acts re spectively the expression 
“trust corporation ”’ amongst other things, a 
poration entitled by Rules made under subsection (3) of 
section 4 of the Public Trustee Act, 1906 (6 E. 7, c. 55] to 
act as custodian trustees : 

Now, therefore, I, the Right Honourable George Viscount 
Cave, Lord High Chancellor of Great Britain, with the concur- 
rence of the Treasury, by virtue and in pursuance of the Public 
Trustee Act, 1906, and all other powers and authorities 
enabling me in that behalf hereby make the following Rules to 
carry into effect the objec ts of that Act : 

l. Rule 30 of the Public Trustee Rules, 


1925 


means, cor- 


1912 [S.R. & O. 


1912, No. 348] is hereby revoked and the following Rule is 
substituted therefor : 
** 30—(1) Any corporation constituted under the law of 


the United Kingdom or of any part thereof and having a 
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there and empowered by its constitution 
trust busing and being either 
porated by special Act or 


place of busin 
to undertake 
(a) & company inc 
Charter, or 
(b) a company having a share capital for the time being 
issued of not Ik than £250,000, of which not less than 
£100,000 shall have been paid up in cash, 

shall be entitled to act as a « odian trustee. 

(2) In this Rule the ‘1 ted Kingdom’ means Great 
Britain and Northern L[reland ; ‘ trust business ’ means the 
business of acting as trustee under wills and settlements and 
as executor and administrator ; capital’ includes 
stock.’’ 

2. These Rules m: 
todian Trustee) Rul 
on the first day of Janu 

Dated the 17th day 


Royal 


: share 


vy be i as the Public 
hall come 


Trustee (Cus- 
into operat ion 


Cave, 





Legal News. 


Information Required. 


§ Re Sarah Ann Salter, of 18, Lindore Road, Battersea, 
S§.W.11, spinster, deceased. Will any person having know- 
ledge of the existence of a Will of this lady who died at 
18, Lindore Road, aforesaid, on the 17th January, 1926, 
please communicate with Messrs. William Sturges & Co., 
Solicitors, Caxton House, Westminster. 


NO INCOME—NO TAX. 
CROWN DISMISSED 

Lord Chancellor, Lords 
rson on Tuesday, upheld 
General Commissioners for 


APPEAL 

By @ unanimous decision the 
Atkinson, Shaw, Sumner and C: 
the successive decisions of the 
Dorchester, Mr. Justice Rowlatt, and the Court of Appeal to 
the effect that, though sources of profit exist in the year of 
charge, the absence of any profits arising therefrom in that 
year prevent any assessment being made in respect of the 
source, 

The case was that of LEONARD JAMES WHELAN, inspector 
of taxes, against Captain ReGinALD HENRY HENNING, and 
the point before the court was whither a taxpayer who had 
hither o poid ine taxon the basis of a three-years’ average 
escaped liability to be ; ed on the ground thet in the 
year of assessment no dividends were actually paid or declared 
in respect of the shares from which the taxpayer had derived 
his sole income. For the year ended 1921 Captain Henning 
was assessed for income-tax on the average of the dividends 
on shares held abroad for the three preceding years. Actually 
no dividend was paid or declared for that year, and the Crown 
now appealed against the ruling of the three tribunals below 
that, there being no income from the shares, no tax was payable 
in re spe ct of them. 

In opening the case the Attorney 
the decision of the court below 
machine ry of the Income Tax Acts, which had been in force 
for 120 years, would be broken down. He also intimated 
that, in view of the importance of the principle involved, the 
costs of the appeal would be borne by the Crown, whatever 
the result. 


-General stated that if 
was upheld the whole 





Court Papers. 
Supreme Couit of Judicature. 


ROTA OF REGISTRARS IN 
Date EMERGENCY 
RoTa No. 1 EVE 


ATTENDANCE ON 
APPEAL COURT Mr. JUSTICE Mr. JUSTICE 
ROMER. 

More Mr. Jolly 
Jolly More 
Synge More Jolly 
Thursday Ritchie Jolly More 

Friday j Bloxam More 

Saturday © ore Hicks Beach Jolly 

Date. ] JUSTICE Mr. JUSTICE Mr. JUSTICE 

LAWRENCI RUSSELI 

Monday . b jloxam Mr. Hic Beach Mr. Ritchie 

Tuesday .. 2 icks Beach Bloxam 

Wednesday .. ; sloxam Hicks Beach 

Thursday ... icks Beach Bloxam 

Friday .... 5 sloxan Hicks Beach 

Saturday .. 6 Hicks Beacl Bloxam 


Monday | Mr. Syn Mr. Jolly Mr 
Tuesday ... 2 Ritchi More 
Wednesday ... 


Jolly 
More 
Mr. JUSTICE 
TOMLIN. 
Mr. Synge 
Ritchie 
Synge 
Ritchie 
Synge 
Ritchie 


VALUATIONS FOR INSURANCE.— It 
have a detailed valuation of their « " 
insured, and in case of loss insurers suffer according ly 
(LIMITED), 26, King Street, Covent Garden, W.« 
and auctioneers (established over 100 years), have a staff of ¢ xpert Valuers, and will 
be glad to advise those desiring valuations for any purpose. Jewels, plate, furs, 
furniture, works of art, bric-A-brac a speciality ; 


very essential that all Policy Holders should 
t Property is generally very inadequately 
DEBENHAM STORR & SONS 


2, the well-known chattel valuers 





Stock Exchange Prices of certain 
Trustee Securities. 


Bank Rate 5%. 
Thursday, 


Next London Stock Exchange Settlement. 
ith February, 1926. 





ay sore Government Securities. 
Consols 2 24% ** 
War Loan 5% 1929-47 
War Loan 14% 1925-47 é* 
War Loan 4% on free) 1929-47 
War Loan 3$% Ist March 1928 
Funding 4% “Le oan 1960-90 A 
Victory 49%, ‘Bonds (available for Estate 
Duty at par) Average life 35 years .. 
Conversion 44% Loan 1940-44 .. 
Conversion 34% Loan 1961 
Local Loans 3% Stock 1921 or after 
gank Stock 
India 44% 1950-55 
India 34% 
India 3% ” 
Sudan 44% 1939-73 
Sudan 4% 1974 
Transvaal Government 30, Guaranteed 
1923-53 (Estimated lifel9 years) 


Colonial Securities. 
Canada 3% 1938 
Cape of Good Hope 4% 
Cape of Good Hope 34% 
Commonwealth of Aus tralia 9 
Gold Coast 0 1956 
Jamaica 44% 1941-71 
Natal 4% 1937 ; 
New South Wales 43° 
New South Wales 5 
New Zealand 44% 
New Zealand 4% 
Queensland 34% 
South Africa 4% 1943-63 
S. Australia 34% 1926-36 
Tasmania 34% 1920-40... 
Vict« 1940.60 


ria i”, 
1935-65 


W. Australia 43°, 


1916-36 
1920. 49 
, if 415-7 75 


, 1935-45 
4 1945-65. . 
1945 
1929 


1945 


Corporation Stocks. 


Birmingham 3°, on or after 1947 or 
at option of Corpn. 

Bristol 34°, 1925-65 

Cardiff 34%, 1935 

Croydon 3°, 1940-60 

Glasgow 2 , 192540 

Hull 34%, 1925-55 

Liverpool 349% on or 
- nofC ‘> 

Ldn. Cty. 24% Con. Stk. 
option of C rpn. ee 

Le i Cty. 3% Con. Stk. 
option of C orpn, ‘ 

Man — ter 3% on or afte: r 1941 

Metropolitan Wate r Board & 
1963. 2003 

Metropolitan 
1934-2003 

Middlesex C.C. 1927 “47 

Newcastle 349% ie irre ~dde emable 

Nottingham 3° irredeemabk 

Plymouth 3% 1920-60 


— Railw ay Prior Charges. 
. Western Rly. 4% 
. Western R ly. 5% 
Ge Western Rly. 5% ‘ 
L. North Eastern Rly. 4% Debenture . . 
L. North Eastern Rly. 4°, Guaranteed 
L. North Eastern Rly. 4% Ist Preference 
L. Min. & Scot. Rly. 4% Debenture 
I 
I 
~ 


after 1942 at 


after 1920 at 


after 1920 at 


W: ate I Board 


Debenture 
Rent Charge 
Preference 


« Mid. & Scot. Rly. 4% Guaranteed 
1 Mid. & Scot. Riy. 4%, Preference 
outhern Railway 4% Debenture 

, Guaranteed 
> Preference 


Southern Railway 5°, 
Southern Railway 5° 


MIDDLE 
PRICE. 


27th Jan.| 


553 
101} | 
954 | 
1OL | 
988 
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